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Court of Appeals of the District of Columbia 


No. 6079. 

Luther H. Reichelderfer, Herbert B. Crosby, ^nd John 
C. Gotwals, Commissioners of the District of Columbia; 
District of Columbia, a Municipal Corporation, Appel¬ 
lants, 

vs. 

Washington Railway & Electric Company, a Body 

Corporate. 


a Supreme Court of the District of Columbia. 

Equity. No. 51576. j 

Washington Railway & Electric Company, a Corporation, 

Plaintiff, 

vs. 


Luther H. Reichelderfer, Herbert B. Crosby, and 
William B. Ladue, Commissioners of the District of Co¬ 
lumbia; District of Columbia, a Municipal Corporation, 
Defendants. 

United States of America, 

Dstrict of Columbia, ss: 

Be it remembered, That in the Supreme Cou::t of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovfe-entitled 
cause, to wit: 
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1 Iii the Supreme Court of the District of Columbia. 


Equity. No. 51576. 

Washington Railway & Electric Company, a Corporation, 

Plaintiff, 

vs. 

(1) Luther II. Rkichelderfer, (2) Herbert B. Crosby, 
and (3) William B. Ladue, Commissioners of the District 
of Columbia: (4) District of Columbia, a Municipal Cor¬ 
poration, Defendants. 

Original Bill of Complaint. 

Filed Jun. 23, 1933. 

Cancel Assessment. 


To the Supreme Court of the District of Columbia, holding 

an equity court for said District: 

1. The plaintiff, the Washington Railway and Electric 
Company, a body corporate, duly incorporated under the 
laws of the United States, brings this suit in its own right 
and on its own behalf. 

2. The defendants, Luther H. Reichelderfer, Herbert B. 
Crosby and William B. Ladue, are citizens of the United 
States and residents of the District of Columbia, and are 
sued as Commissioners of the District of Columbia, and the 
defendant the District of Columbia is a municipal corpora¬ 
tion and is sued in its own right. 

3. Heretofore, to wit, the plaintiff, the Washington Rail¬ 
way Electric Company was incorporated as the Washing¬ 
ton & Great Falls Electric Railway Company under provi¬ 
sions of an Act of Congress approved July 29, 1S92, 27 
Stats. 326. In and by an Act of Congress approved June 5, 
1900, 31 Stats. 270, it was provided, among other things, 
that the Anacostia and Potomac River Railroad Com¬ 
pany, and other street railway companies named therein, 

might enter into contracts with the plaintiff for the 
2 use of their respective roads, or any part thereof, 
and authorized said plaintiff to change its corporate 
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Washington* railway & electric company- 

name to any other corporate name, which action to change 

its name to that of the Washington Railway & Electric 

Company was heretofore taken, to wit, January 31, 1902, as 

evidenced bv a certificate filed with the Recorderlof Deeds 
* 

of the District of Columbia. The said act further specifi¬ 
cally provided that the plaintiff could purchase tjie estate, 
property, rights and franchises of said railway corpora¬ 
tions. 


4. That under the provisions of the said act of June 5, 
1900, the plaintiff purchased all of the estate, property, 
rights and franchises of the Anacostia & Potomac River 
Railroad Company, on, to wit, the 22nd day o\ August, 
1912, as evidenced by one certain deed filed and: recorded 
with the Recorder of Deeds of the District of Columbia on 
the 31st day of August, 1912, in Liber 3559, at fol^o 56. 


5. That, to wit, in the month of January, 1920, the de¬ 
fendants named herein, for the first time, since the installa¬ 
tion of street railway tracks upon the Anacostia River 
Bridge, went through the form of assessing and levying 
certain charges, amounting to $5,855.70, against the plain¬ 
tiff herein, for one half of the entire cost of the mainte¬ 
nance of the Anacostia River Bridge, from January 31, 
1926, to January 31, 1929, as shown by a copy of a letter 
and bill sent to the plaintiff under date of February 13* 
1929, a copy of which letter and bill is hereto attached, 
marked Exhibit Xo. 1, and prayed to be read and made 
a part hereof. 

6. That thereafter, the plaintiff received from the Audi¬ 
tor of the defendants a letter, under date of April 17, 1929, 


urging payment of the said bill of $5,855.70 for tlje charges 
assessed, as aforesaid, a copy of which letter is Ihereto at¬ 
tached marked Exhibit No. 2, and prayed to be! read and 
made a part hereof. 

3 7. That thereafter, the plaintff received fifom the de¬ 

fendant a letter, under date of August 17,1029, advis¬ 
ing plaintiff that further charges had been assessed against 
it, in the sum of $2,138.15, as one half of the cost of main¬ 
tenance and repair of the Anacostia River Bridge and the 
P Street Bridge over Rock Creek during the fiscal year 
ended June 30, 1929, and enclosing a bill for said amount, a 
copy of said letter being hereto attached, marked Exhibit 
Xo. 3, and prayed to be read and made a part thereof and 
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a copy of said bill being hereto attached, marked Exhibit 
Xo. 4, and prayed td be read and made a part hereot. 

8. That thereafter, the plaintiff received from the defend¬ 
ants a letter, under date of September 10, 1029, advising 1 
plaintiff that the first four items in the bill for the fiscal year 
1929, (Exhibit Xo. 4) had already been included in a prior 
supplemental bill covering the costs between January 31, 
1926 and January 31, 1929, and enclosed a corrected bill, in 
the sum of $1,536.76, representing one half of the cost of 
maintenance and repairs of the Anacostia River Bridge and 
the P Street bridge over Rock Creek. A copy of said letter 
and bill is hereto attached, marked Exhibit Xo. 5, and 
prayed to be read and made a part hereof. 

9. That thereafter, the plaintiff received a letter, from 
the Auditor’s office of the defendants, dated December 9, 
1929, urging payment of the bill rendered for $1,536.76, (Ex¬ 
hibit Xo. 5) a copy of said letter is hereto attached, marked 
Exhibit Xo. 6, and prayed to be read and made a part 


hereof. 

10. That thereafter, the plaintiff sent to the defendants a 
letter, under date of January 3, 1930, and enclosed therein 
its check in the suiii of $1,486.28, to pay for one half of the 

cost of maintenance and repairs of the P Street 
4 Bridge over Rock Creek for the fiscal year ended 

June 30th, 1929, as set forth in exhibit Xo. 6 and ad¬ 
vised defendants that it had not included any payment to¬ 
ward the cost of maintenance and repairs of the Anacostia 
River Bridge due to a contention having arisen with re- 
spect to the plaintiff’s liability for the same. A copy of 
said letter of transmittal being hereto attached, marked 
Exhibit Xo. 7, and prayed to be read and made a part 
hereof. 

11. That thereafter, and without notice or warning the 
defendants issued, made and recorded an alleged certificate 
of indebtedness against the plaintiff, in the sum of 
$5,855.70, representing the amount set forth in Exhibit Xo. 
1, and assessed as aforesaid against the plaintiff, for the 
first time, since the installation of street railway tracks 
upon said bridge, the same representing one half of the 
cost of maintenance and repairs for the Anacostia River 
Bridge from January 31, 1926 to January 31, 1929. The 
said certificate of indebtedness being dated the 3rd day of 
February, 1930 and recorded with the Recorder of Deeds 
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WASHINGTON RAILWAY «fc ELECTRIC COMPANY, 

for the District of Columbia on the 4th day of February, 
1930, in Liber 6360, folio 173, a copy of which is hereto at¬ 
tached, marked Exhibit No. 8, and prayed to be read and 
made a part hereof. 

12. The plaintiff is advised, believes and therefore, avers 
that the provisions of the Appropriation Act of April 27, 
1904, relied upon by the defendants as authority for the as¬ 
sessments of the costs of maintenance and repairs com¬ 
plained of, were and are amended, repealed, modified, sub¬ 
stituted or changed, by other provisions in later or subse¬ 
quent Acts of Congress so as to relieve, exempt and not to 
require the plaintiff to pay for one half of the cos|t of main¬ 
tenance and repairs of the entire Anacostia River Bridge, 
as in the Act so relied upon by the said defendants, that is 
to sav: 

5 (a) The appropriation Act of March 3, 1905, pro¬ 

vided, among, other things that the Anacostia & 
Potomac River Railroad Company, now the Washington 
Railway & Electric Company, should construct And install 

such underfloor construction as mav be necessarv for the 

* * 

cars of said company to be propelled over said bridge by 
underfloor electrical conductors or cables, and used the fol¬ 
lowing language: 

o o c 

‘‘And the entire cost of maintenance of said underfloor 
construction shall thereafter be borne by saiil railroad 
company.” 


(b) That further the Appropriation Act of March 2, 
1907, making the first appropriation for the operation of 
the reconstructed Anacostia River Bridge provided, among 
other things, for an appropriation of $2,800 for such opera¬ 
tion and use of said bridge and adopted the language as fol¬ 
lows : 

“For salaries of employees, lighting, miscellaneous sup¬ 
plies, and expenses of every kind necessary to the opera¬ 
tion and maintenance of the bridge, two thousand eight 
hundred dollars;” 

(c) That each and every Appropriation Act for all sub¬ 
sequent years, to date, carried a like provision and used 
the same or similar language in making the appropriation 
for the cost of maintenance, for the operation qf the Ana- 
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costia River Bridge, with the only exception of the amount 
appropriated. 

(d) That each and every of said Appropriation Acts 
commencing with the Act of March 2, 1907 and subsequent 


thereto evidences a long settled legislative policy in respect 
to the costs of the maintenance and repairs of the entire 
Anacostia River Bridge and in the substitution of such ap¬ 
propriations for the earlier provisions of the Act of April 
27, 1904, so relied upon by the defendants as authority for 
the assessments complained of and in relieving and exempt¬ 
ing the plaintiff from any duty in respect to the mainte¬ 
nance and repairs of the entire said Anacostia River Bridge 
and in respect thereto. 

6 13. That the plaintiff has always paid, discharged 

and satisfied all bills, demands and claims of the de¬ 
fendants for the entire costs of the construction, installa¬ 
tion and maintenance for said underfloor construction as 


required by the Act of Congress approved March 3, 1905, 
as well as other work and paving between its outer rails 
and two feet exterior thereto, and stands ready to do so 
now as required by law. 

14. That the plaintiff is advised, believes and therefore 
avers that the provisions of the Act of Congress appropri¬ 
ating funds for the District of Columbia for the fiscal vear 
1905, approved April 27, 1904, relating to the reconstruc¬ 
tion of the Anacostia River Bridge and all other or like 
provisions in subsequent Acts amending, substituting or 
supplementing said provisions in the said Act of 1904, do 
not require the plaintiff to pay one-half of the entire cost of 
the maintenance and repairs to the Anacostia River Bridge 
nor do said provisions of said Acts or any other Act author¬ 
ize the defendants to so assess, levy and charge said costs 
against the plaintiff, and collect said costs from the plain¬ 
tiff in the manner herein set forth, or any other manner, 
and that such costs and charges hereinbefore complained 
of were so assessed, levied, charged and attempted to be 
collected without authority of law and are null and void, 
and, therefore, constitute an attempt to take plaintiff’s 
property without due process of law and without just com¬ 
pensation. 

15. That the plaintiff is advised, believes and therefore 
avers that the said certificate of indebtedness so made and 
recorded against the property of the plaintiff has created 
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a lien or cloud upon the property, rights and franchises of 
the plaintiff, and that the plaintiff’s refusal to pay 

7 the same will cause the defendants to inake and 
record further certificates of indebtedness against 

the plaintiff’s property and thereby create and impose addi¬ 
tional liens or clouds upon the property of the plaintiff and 
will result in the sale thereof unless the defendants are re¬ 
strained from so doing bv this Court. 

16. That the plaintiff is advised, believes and; therefore 
avers that such contemporaneous construction heretofore 
placed and followed for many years by the defendants upon 
the provisions of the said Act of April 27, 1904, and sub¬ 
sequent legislation amending, modifying or changing the 
manner of meeting the costs of the maintenance and repairs 
of the Anacostia River Bridge, and the long settled policy 
of Congress in making direct appropriations therefor, 
should and ought not to be lightly disregarded, but on the 
contrarv should now be adhered to bv the defendants, and 
that the said costs and charges herein complained of and 
the said certificate of indebtedness herein complained of so 
made and recorded are therefore so actually and palpably 
inequitable, unreasonable and arbitratory as to render the 
same null and void and therefore should be cancelled and 
set aside. 

17. That the plaintiff is advised, believes and therefore 
avers that by reason of the foregoing liens and clouds cast 
upon the property of the plaintiff because of the wrongful 
and illegal assessments of costs levied by the defendants as 
aforesaid and the recording of said certificate oi { indebted¬ 
ness the plaintiff has no plain, adequate or complete remedy 
at law. 

Wherefore, the premises considered, the plaintiff re¬ 
spectfully prays as follows: 

8 (1) That Luther H. Reichelderfer, Herbert B. 
Crosby and William B. Ladue, Commisisioners of 

the District of Columbia, and the District of Columbia, a 
municipal corporation, be made parties defendant hereto, 
served with process, and required to answer the 
of the bill. 

(2) That the Court, by its final decree in this c; 
determine and declare that the said assessment^ of costs 
and the certificate of indebtedness so recorded 
posed and recorded without warrant or authority of law, 
and are and have been null and void ab initio. 


exigencies 


ause, may 
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(3) That the defendants be decreed and required to can¬ 
cel the said alleged assessments of costs and the certificate 
of indebtedness recorded against the plaintiff’s property 
and that they be enjoined pending these proceedings, and 
perpetually by final decree, from making further assess¬ 
ments and certificates of indebtedness based thereon, and 
that they be enjoined pending these proceedings and per¬ 
petually by final decree from attempting to force payment 
of said certificate of indebtedness by the sale of plaintiff’s 
property or otherwise. 

(4) That the plaintiff may have such other and further 
relief in the premises as the nature of the case may require, 
and in equity may seem meet. 

WASHINGTON RAILWAY & 
ELECTRIC COMPANY, 

By WILLIAM F. HAM, 

President. 

S. R. BOWEN, 

EDWIN D. DETWILER, 

Attorneys for Plaintiff. 

9 District of Columbia, ss: 

I, William F. Ham, on oath say that I am President and 
the agent of the Washington Railway & Electric Company, 
plaintiff in the foregoing and annexed bill, whose name I 
have in my said capacity subscribed thereto; that I have 
read said bill by me subscribed, and know the contents 
thereof, that the matters and things therein stated as of my 
personal knowledge are true, and those stated upon infor¬ 
mation and belief, I believe to be true. 

WILLIAM F. HAM. 

Subscribed and sworn to before me this 23" day of June, 
1930. 

[notarial seal.] EDMUND W. WHITEHEAD, 

Notary Public , D. C. 
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10 Exhibit No. 1. 

Sheet #1. 

Government, of the District of Columbia] 

Office of the Auditor, 

Washington. 

Address Reply to “ Auditor, D. C. ” 

February 18, 1929. 

Washington Railway & Electric Co., 

14th and C Sts. N. W., 

Washington, D. C. 

Gentlemen : 

The Act of Congress appropriating funds foj the Dis¬ 
trict of Columbia for the fiscal year 1905, approved April 
27, 1904, provided that: 

“Hereafter one-half the cost of maintenance and repairs 
of this bridge (Anacostia bridge), shall be borne by the 
Anacostia & Potomac River Railroad Company (|Washing¬ 
ton Railway and Electric Co.), and shall be collected in the 
same manner as the cost of laying pavements between the 
rails and tracks of street railways and paid into the Treas¬ 
ury as provided for above.” 

I transmit herewith a statement showing there is due the 
District of Columbia $5,855.70. 

Won’t you please, therefore, promptly transmit to this 
office your check for that amount? 

Yours very truly, 

(Signed) E. E. 

Assistant 


NAYLOR, 
Auditor, D. C . 



Enel. 
EEN :t. 
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11 Exhibit No. 1. 

Sheet #2. 

Repairs to Anacostia Bridge. 
January 31, 1926, to January 31, 1929. 
Repairs by Day Labor. 


May, 1926—(W.O. #3516) Paint railing. S141.7S 

May. 1926—(W. 0. #6014-6016) Refloor Draw span and place new 

“Z” bars under roadway. 3,017.74 

(S1.63S.7S charged to W. R. Sc E. Co., on basis of cost of work in 
track space and 2 feet exterior.) 

June, 1926—(W.O. #3517) Paint railing . 41.64 

June. 1926—(W.O. #3517) Repair & Paint fender. 97.12 

August. 1926—(W. 6. #3504) Clamps for rail . 70.75 

June. 1927—(W.O. #3522) Hauling steel.. 6S.36 

u “ “ “ Cutting lumber . 20.74 

“ “ “ “ Minor repairs. 104.10 

September. 1927—(W. O. #3510) Spot painting . 6S.10 

October, 1927—(W. O. £3511) Repairs to fenders . 41.36 

November, 1927— (W. O. #3512) “ “ “ .. 126.21 

“ “ —( ** 3513) Repairs to expansion joints. 1.961.SS 

December, 1927—( “ 3514) Repairs to floor and abutments... 340.S2 

February. 192S—( “ 3517) Repairs to draw and rail. 200.94 

April-Mav. 192S—( “ 3523) Spot painting. 1.266.57 

June, 192S—(W.O. #3525) Repairs to draw . 27.92 

“ “ ( u 3525) Barricade handrail . 6.43 

“ “ ( “ 3527) Spot painting . 446.S2 

August. 192S ( “ 3500) Repairs to draw. S9.37 

October, 192S ( “ 3500) Repair expansion joints .. 52.40 

“ ( “ 3500) Replace sidewalks and timber curbs on 

draw span . 575.91 

November. 192S—(W. O. #3500) Repairs to floor . 375.76 


Total Cost Repairs by Day Labor . $9,142.72 


Repairs by Contract. 

May, 1927—Central Armature Works Contract #9094 . S1.S62.46 

December. 1927—Chas. H. Johnson. Contract #9552, Replace fender 


piles . 2.345.00 

» _ 

Total Cost Repairs by Contract Work. $4,207.46 

Total Cost of Repairs.$13.350.IS 

Deduct Refund by W. R. Sc E. Co. 1.63S.7S 

Total Cost Charged. $11,711.40 

One-half of cost to be charged against W. R. & E. Co.. $5,855.70 
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12 Exhibit No. 2. j 

Government of the District of Columbia, 

Office of the Auditor, 

Washington. 

Address Reply to 4 ‘Auditor, D. C.” 

April l{ 1929. 

Washington Railway and Electric Co., 

Fourteenth and C Streets N. W., 

Washington, D. C. 

Gentlemen : 

Under date of February 13, 1929, this office wfrote you 
inviting attention to the Act of Congress approved April 

27, 1904, requiring your company to pay one-half the cost 
of maintenance and repairs of the Anacostia Bridge. With 
that letter was transmitted a statement showing :hat your 
company was indebted to the District of Columbia in the 
sum of $5,855.70. No reply has been received to that letter, 
and as far as our records show payment of this bill has not 
been made. 

Please give this matter your prompt attention, and re¬ 
mit your check, payable to the order of the Collector of 
Taxes, at vour earlv convenience. 

Very truly yours, 

(Signed) ‘ * D. J. DONOVAN, 

Auditor of the District of Columbia. 

D JD :w. 

13 Exhibit No. 3. 

Commissioners of the District of Columbia, 

Washington. 

August 1|7, 1929. 

Washington Railway & Electric Co., 

14th and C Streets N. W., 

Washington, D. C. j 

Gentlemen : 

Pursuant to the provisions of the U. S. Statutes, Volume 

28, page 252, and U. S. Statutes, Volume 33, pagd 372, I am 
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directed bv the Commissioners of the District of Columbia 
*> 

to enclose herewith bill in the amount of $2,138.15, repre¬ 
senting one half the cost of maintenance and repair of the 
Anacostia River Bridge in the line of 11th Street, S. E., and 
the P Street Bridge over Rock Creek, during the fiscal year 
ended June 30, 1929, and to request that payment be made 
to the Collector of Taxes, D. C., for reimbursement of ap¬ 
propriation “Repair and Maintenance of Bridges, D. C., 
Construction and Repair.’’ 

Yerv trulv vours, 

DANIEL E. GARGES, 

Secretary Board of Commissioners 

of the District of Columbia. 

S. R. B. A. G. X. J. H. S. 8/19/29. 

14 Exhibit Xo. 4. 

Sheet #1. 

Government of the District of Columbia, 
Engineer Department. 

Address reply to Engineer of Highways, Engineer of 
Bridges, D. C. 

July 25, 1929. 

Washington Railway & Electric Co., 

14th & C Streets X. W., 

Washington, D. C. 

Gentlemen : 

The following shows amounts expended for maintenance 
of the Anacostia Bridge over the Anacostia River and the 
P Street Bridge over Rock Creek during the fiscal vear end- 
ing June 30, 1929, one-half (M>) cost to be charged to the 
Railway Company using the bridges. 

Anacostia Bridge. 

Work Order 3500. 


Repairs to Draw, August, 1928: 

Labor.. $8.72 

Material: 

1 casting, bronze. $80.04 

4 bolts, mach., x 3". 30 

4 bolts, mach., %"x3 1 ^. 31 


$80.65 80.65 


I 


$8937 


$8937 
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Repair expansion joint, October, 1923: 


Labor . $30.10 

Material: 

1 expansion joint. $21.18 

30 bolts, mach., %" x 2Mi". 1.12 


$22.30 22.30 


Replace sidewalks Draw Span, October, 192S: 


Labor . 

Material: 

4S0 bd. ft. 4" x 6" Ga. Pine. $22.33 

104 pcs. 2" x 12" x 14' Ga. 137.74 


$160.07 


$52.40 

i 

$415.84 

I 

i 

| 

160.07 ! 


52.40 


Carried forward 


$575.91 


575.91 


$717.68 


Sheet #2. 

Charges against Washington Railway & Electric Co., July 25,11929. 
Brought forward . [ $717.68 


Repairs to floor, November, 1928: 

Labor . $212.38 

Material: 

3 eye beams, 10.00', long, 10". $55.00 

4 eye beams, 10.08', long, 10". 67.57 

2 eye beams, 11.17', long 10". 37.43 

24 bolts, mach., %"x4" . 2.14 

18 “ “ %"x4Vi" . 1.24 


$163.38 163.38 


Minor repairs, January, 1929: 

Material: 

350 bolts, mach., 5/S" x lVi". 9.89 

640 “ “ 5/S" x 2". 21.15 


$31.04 


$375.76 


375.76 


31.04 


Inspection & repairs to expansion joint, April, 1929. 
Labor . 


60.72 


P Street Bridge over Rock Creek. 
Work Order 3500. 

Repair sidewalks, July, 192S: 


Labor . 

Material: 


$14.22 

S pcs. 3" x 10" x 12' Ga. 

.. . $14.40 

14.40 



$28.62 

■Work Order 3503. 


Refloor. 



Labor . 

Material: 


$1,096.32 

1,000 washers, W. I. Vi". 

$3.20 


520 bolts, mach., Vi" x 7". 

21.30 


9 kegs 60d nails. 

30.24 



28.62 
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43 pcs. 4" x G" x 16' Ga. 71.55 

15 ** 4" x IS" x 14' ** 9S.S5 

1 “ 4" x IS" x 16' “ 7.53 

S “ 4" x S" x 1G' “ 1S.5S 

143 “ 3" x 10" x 14' “ 260.13 

G40 “ 2" x 6" x 14' ” 399.17 

640 “ 2" x 6" x 16' ** 456.19 

6Ms bbls. anthracene oil 137.SO 

16 bolts, much.. ; V'x21". 2.9S 

1G pcs. S" x S" x 16' Ga. C9.SS 


Carried Forward 


$1,577.40 1.577.40 


$2,673 


o 


2.673.72 

S3.SS7.54 


16 Sheet #3. 

Charges against Washington Railway & Electric Co., July 25, 1929. 


Brought forward . S3.SS7.54 

Engineering, superintending, etc., 109c. 3SS.75 


Total cost . S4.276.29 

One-half cost . S2.13S.15 


Please forward check payable to the Collector of Taxes, 
D. C., for reimbursement to Appropriation: Repair & Main¬ 
tenance of Bridges, D. C., Construction & Repair. 

(Signed) C. B. HUNT, 

Engineer of Highways, D. C. 

(Signed) C. R. WHYTE, 

Engineer of Bridges, D. C. 

17 Exhibit No. 5. 

Sheet #1. 

Commissioners of the District of Columbia. 

Executive Office. 

Washington. 

E. D. 223077. 

September 10, 1929. 

Washington Railway & Electric Company, 

14th and C Streets N. W., 

Washington, D. C. 

Gentlemen : 

Referring to the letter of the Commissioners dated Au¬ 
gust 17, 1929, enclosing bill in the amount of $2,138.15 rep- 
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resenting one-half the cost of maintenance and repair of 
the Anacostia River bridge and the P Street bridge over 
Rock Creek, it is found that the first four items in the bill 
for the fiscal year 1929 had already been included in' a prior 
supplemental bill covering the costs between January 31, 
1926 and January 31, 1929. It is, therefore, requested that 
you substitute the attached bill dated September 4, 1929, 
and amounting to $1,536.76, for the bill rendered uniier date 
of July 25, 1929 for $2,138.15. 

Verv truly yours, 

(Signed) " ‘ DANIEL E. GARGES, 

Secretary Board of Commissioners 

of the District of Colombia. 


(Enclosure.) 

18 


Sheet 




Government of the District of Columbia. 

Engineer Department. 

Engineer of Bridges, D. C. 

September 4, 1929. 

Washington Railway & Electric Co., 

14th and C Streets N. W., 

Washington, D. C. 

Gentlemen : 

The following shows amounts expended for maintenance 
of the Anacostia Bridge over the Anacostia River and the 
P Street Bridge over Rock Creek during the fiscal year 
ending June 30, 1929, one-half (M>) cost to be charged to 
the Railway Company using the bri< 

Anacostia Bridge. 

Work Order 3500. 

Minor repairs, January, 1929: 

\f of pri o 1 • 

350 bolts, mach., 5/8' x 1. 

640 “ “ “ “2". 


Inspection and repairs to expansion joints, April, 
Labor. 
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P Street Bridge over Rock Creek. 


Work Order 3500. 


Repair sidewalks. July, 1928: 

Labor... $14.22 

Material: 

S Pcs. 3" x 10" x 12' Ga. 14.40 


«OC AO 

Work Order 3503. 


Refloor: , 

Labor.:. $1,096.32 

Material: 

1000 washers, W. I. }4" . S3.20 

520 bolts, mach. ]A n x 7".. . 21.30 

16 “ u 3/4" x 21". 2.98 

9 kegs 60d nails. 30.24 

6 y> Bbls. anthracene oil. 137.80 

43 Pcs. 4" x 16" x 16' Ga... 71.55 

1 u 4" x 18" x 16'Ga... 7.53 

15 u 4" x IS" x 14'Ga... 98.85 

8 “ 4" x S"xl6' Ga... 18.58 

143 u 3" x 10" x 14'Ga... 260.13 

640 “ 2" x 6" x 14' Ga... 399.17 

640 “ 2" x 6"xl6' Ga... 456.19 

16 * 8" x S"xl6' Ga... 69.88 


$1.577.40 

$1,577.40 


28.62 


$2,673.72 2,673.72 


Carried forward 


S2,794.10 


19 Sheet #3. 

Charges Against Washington Railway & Electric Co., 

Sept." 4, 1929. 

Brought forward. $2,794.10 

Engineering, superintending, etc., 10%. 279.41 

Total Cost. $3,073.51 

One-half cost . $1,536.76 

Please forward check payable to the Collector of Taxes, 

D. C., for reimbursement to Appropriation: Repair & Main¬ 
tenance of Bridges, D. C., Construction & Repair. 

(Signed) r C. B. HUNT, 

Engineer of Highivays, D. C. 

(Signed) C. R. WHYTE, 

Engineer of Bridges, D. C. 
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NY. 


20 Exhibit No. 6. 

Government of the District of ColumbiaJ 
Office of the Auditor. 

Washington. 

Address Reply to “Auditor, D. C.” 

December |9, 1929. 

Washington Railway & Electric Co., 

14th and B Streets N. W., 

Washington, D. C. 

Gentlemen : 


Under date of September 4, 1929, a letter was 


uldressed 


to vou bv the Engineer of Highways for the District of 
Columbia requesting payment of one-half the co*)t of work 
done by the District of Columbia for your company in con¬ 
nection with repairs to the following bridges during the 
fiscal year ending June 30, 1929: 

P Street Bridge over Rock Creek. 

Anacostia River Bridge. 


! $2,972.57 
100.94 


One-half the cost 


Kindlv let us have vour check payable to the Cbllector of 
taxes in the above amount at vour earliest convenience. 
Very truly vours, 

(Signed) ‘ ‘ A. R. PILKERTQX, 

Principal Assistant Audit6r, D. C. 

ARP: J. 


$1,536.76 
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Exhibit No. 7. 


Washington Railway & Electric Co., 14th and 

N. W. 


C Streets 


Washington, D. C. 


January 3, 1930. 


Collector of Taxes, 

Washington, D. C. 

Dear Sir: 

We are transmitting check of the Washington Railway 
and Electric Company in the amount of $1,4S6|2S, repre- 

2—6079a 
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renting % of expense of maintenance of the P Street Bridge 
over Rock Creek for the fiscal year ended June 30th, 1929. 

We have not included in this remittance anv amount 
toward the maintenance of bridge over the Anacostia 
River due to a contention having arisen with respect to this 
item, as well as previous ones, concerning which our Legal 
Department has had correspondence with the Corporation 
Counsel of the District of Columbia. 

Respectfullv, 

(Signed) ‘ A. G. NEAL, 

Vice President & Comptroller. 

SRB. 

AGN/MLL. 

22 Exhibit No. 8. 

E. D. 220403. 

Amount $5,855.70. 

District of Columbia. 


Office of the Commissioners. 


This is to certify, That there is due The District of 
Columbia from the Washington Railwav and Electric Com- 
pany, of the District of Columbia, the sum of Five-thousand 
eight hundred and fifty-five & 70/100 dollars ($5,855.70) 
being for one-half of the cost of maintenance and repairs, 
between January 31, 1926, to January 31, 1929, to the Ana¬ 
costia Bridge, over which the Railwav tracks of said com- 
pany run; the said company after notice by the Commis¬ 
sioners, having neglected and refused to pay said one-half 
cost. 

The Commissioners of the District of Columbia do issue 


this certificate of indebtedness against the property of said 
company for said sum, payable within one year, with in¬ 
terest at the rate of ten per centum per annum from the 
date hereof until paid. 

This certificate is a lien upon the real and personal prop¬ 
erty of said Company and its franchises, and is issued pur¬ 
suant to the fifth section of an Act of Congress of the 
Ignited States, entitled “An Act providing a permanent 
form of Government for the District of Columbia” ap¬ 
proved June 11, 1878, and Acts amendatory thereto. 


WASHINGTON RAILWAY & ELECTRIC COMPANY.! 
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Witness our hands and the seal of the District of Colum¬ 
bia, this 3rd da te of Feb. 1930. 

(Signed) PROCTOR L. DOUGHERTY, 

(Signed) SIDNEY F. TALIAFERRO, 

(Signed) W. B. LADUE, 

Commissioners of the District of Columbia. 
(Signed) DANIEL E.' GARGES, 

[seal.] Secretary. 


23 


Answer to Bill of Complaint. 

Filed March 9, 1932. 

Come now Luther H. Reichelderfer and Heirbert B. 


Crosbv, Commissioners of the District of Colun 

* 7 


Donald A. Davison, Acting Commissioner of the District of 


bia, and 


al corpo- 
omplaint 


Columbia, and the District of Columbia, a municip 
ration, defendants, and for answer to the bill of c 
filed in the above entitled cause, state: 

1. Defendants admit the allegations of paragraph 1. 

2. Defendants admit that Luther II. Reichelderfer and 
Herbert B. Crosby are citizens of the United Stjates and 
residents of the District of Columbia and are [Commis¬ 
sioners of the District of Columbia and that the District of 
Columbia is a municipal corporation, and defendants aver 
that in accordance with notice hereinbefore filed in this 
cause William B. Ladue is no longer a Commissioiler of the 
District of Columbia but that John C. Gotwals is ajt present 
Engineer Commissioner of the District of Columbia in his 


Gotwals 
form the 


place, and defendants aver that the said John C. 
is and has been for some time ill and unable to pei[ 
duties of Commissioner of the District of Columbia, and 
that the said duties are being performed and the ^aid office 
occupied by Donald A. Davison, First Assistant (Engineer 
Commissioner and Acting Commissioner of the District of 
Columbia. 

24 3. Defendants admit the allegations of paragraph 

3, and for further answer to the said paragraph aver 
that under the provisions of the Act of June 5, 1900, 31 
Stat. 270, and particularly Section 2 thereof, it jwas pro¬ 
vided that the said Washington Railway and Electric Com¬ 
pany assumed as an inherent obligation of its charter all 
obligations imposed by law upon the said Anacostia and 
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Potomac River Railroad Company, and that the said Act 
reserved in Congress the power to alter, amend or repeal 
the same and, therefore, to impose new and further obliga¬ 
tions on the railroad occupying the route of the said Ana- 
costia and Potomac River Railroad Company, predecessor 
of the plaintiff Washington Railway and Electric Company. 

4. Defendants admit the allegations of paragraph 4 and 
aver that in addition to all of the estate, property rights 
and franchises of the Anacostia and Potomac River Rail¬ 
road Company the Plaintiff, the Washington Railway and 
Electric Company, also assumed all existing obligations and 
all obligations to be imposed by law upon the property of 
the said Anacostia and Potomac River Railroad Company. 

5. Defendants deny each and every allegation of para¬ 
graph 5 of the said bill of complaint except as hereinafter 
specifically admitted, and the defendants aver that under 
the provisions of the Act of April 27, 1904, 33 Stat. 372, the 
Commissioners of the District of Columbia did levy upon 
the Washington Railway and Electric Company for one- 
half of the cost of the maintenance and repairs of the Ana¬ 
costia Bridge and that said railway company did in fact 
pay numerous such levies, among others, an amount of 
$143.43 on February 1,1912, an amount of $395.50 for paint¬ 
ing on July 15, 1913, and an amount of $188.49 on February 
20, 1915, and that each of such levies was made as pro¬ 
vided in the said Act of April 27, 1904, in accordance with 
the method prescribed in an Act approved June 11, 1878, 

20 Stat. 106, and the said defendants admit that the 
25 plaintiff was billed on February 13, 1929, in the 

amount of $5,855.70, and defendants admit that this 
sum constituted one-half of the cost of the maintenance and 
repair of the Anacostia River Bridge from January 31, 
1926, to January 31, 1929, as shown in the plaintiff’s Ex¬ 
hibit No. 1. 

6. Defendants admit the allegations of paragraph 6. 

7. 8, 9 and 10. Defendants deny each and every allega¬ 
tion of paragraphs 7, 8, 9 and 10 of the aforesaid bill of 
complaint except as hereinafter specifically admitted, and 
the defendants aver that plaintiff’s Exhibits Nos. 3 and 4 
are copies of an erroneous bill submitted to the plaintiff and 
that said bill was immediately corrected by a supplemental 
bill as shown by the plaintiff as Exhibit No. 5, and the 
defendants aver that there is due and payable additional 
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liability in the amount of $50.47 which was incurred by the 
plaintiff on account of one-half of the cost of repairs and 
maintenance of the Anacostia River Bridge aforesaid be¬ 
tween February 1, 1929, and June 30, 1929; and for further 
answer to the said paragraphs the defendants admit that 
the pliantiff paid as of January 3, 1930, the arpount of 
$1,486.28 for one-half of the costs of maintenance and 
repairs of the P Street Bridge over Rock Creehj for the 
fiscal year ended June 30, 1929, but the defendants are 
advised and believe and, therefore, aver that the Aforesaid 
payment is entirely irrelevant to the present proceeding 
except in so far as the said payment of $1,486.28 on account 
of the P Street Bridge indicates the contemporaneous con¬ 
struction of a similar statute. For further answer to the 
aforesaid paragraphs 7, 8, 9 and 10, the defendants aver 
that on April 21, 1931, the Commissioners of the District 
of Columbia issued a certificate of indebtedness in the 
amount .of $50.47 to compel the payment of one r half the 
cost of maintenance of the Anacostia Bridge from Febru¬ 
ary 1, 1929, to June 30, 1929, and that subsequently other 
and similar certificates of indebtedness have been is- 
26 sued bv the said Commissioners as follows: April 


21, 1931, $1,680.57, April 21, 1931, $51,880.15, June 


30, 1931, $1,052.28, all of which items were for one-half the 
cost of maintenance and repair of the Anacostia Bridge 
aforesaid and were levied in accordance with the Act of 
April 27, 1904, under the terms of the Act of June 11, 1878, 
20 Stat. 106. 

11. For answer to paragraph 11, defendants aver that a 
certificate of indebtedness in the sum of $5,855.70 on ac¬ 
count of one-half the cost of maintenance and repair of the 
Anacostia Bridge was issued by the Commissioners of the 
District of Columbia on February 3, 1930, and the said de¬ 
fendants deny that said certificate was issued without no¬ 
tice, and further aver that full notice was had as shown in 
plaintiff's Exhibit No. 1 and in the manner provided in the 
Act of June 11, 1878. The defendants admit that said cer¬ 
tificate of indebtedness was recorded with the Recorder of 
Deeds on the 4th day of February, 1930, as alleged by the 
plaintiff and in accordance with the Act of June [LI, 1878, 
and defendants further aver that the said certificate of in¬ 
debtedness has been and is a good and valid lien upon the 
property of the Washington Railway and Electric Company 
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of the District of Columbia, and the said lien has not be- 
satisfied and said certificates have not been paid. 

12. The defendants denv each and everv allegation of 
paragraph 12 and its sub-paragraphs and are advised and 
believe and, therefore, aver that the statutes relied upon 
in the said sub-paragraphs as repealing by implication the 
Act of April 27, 1904, aforesaid, do not repeal the said Act 
but are supplemental to and consistent with the said Act, 
and that the plaintiff aforesaid has at no time until the fil¬ 
ing of this bill contended otherwise, and the defendants 
specifically deny the matter alleged in sub-paragraph (d) 

of paragraph 12 aforesaid, and deny that there is a 
27 long settled legislative policy of appropriation of the 
total costs of repairs and maintenance of the Ana- 
costia River Bridge in lieu of the provisions of the Act of 
April 27, 1904, and the defendants aver that the Acts of 
March 3, 1905, and March 2, 1907, and subsequent Acts 
appropriating for the repairs of bridges in the District of 
Columbia are wholly consistent with the Act of April 27, 
1904. 

13. The defendants are advised and believe and, there¬ 
fore, aver that paragraph 13 is wholly irrelevant and im¬ 
material to the matters at issue in this cause. For further 
answer the defendants deny that the plaintiff has paid its 
lawful and equitable part of the cost of the construction, 
installation and maintenance of underfloor construction. 

14. Defendants deny each and every allegation of para¬ 
graph 14 and are advised and believe and, therefore, aver 
that the allegations aforesaid are bad in law and that the 
proper construction of the statutes recited in the said para¬ 
graph clearly establishes the obligation of the plaintiff to 
pay one-half the cost of repairs and maintenance of the 
Anacostia River Bridge. 

15. Defendants admit the allegations of paragraph 15. 

16. Defendants deny each and every allegation of para¬ 
graph 16 and are advised and believe and, therefore, aver 
that the said allegations are bad in law and result from 
improper construction of the statutes therein recited, and 
the defendants further specifically deny that there is any 
long settled policy of Congress or of the Commissioners of 
the District of Columbia to the effect that the defendants 
are not obligated by the provisions of the Act of April 27, 
1904, but, on the contrary, defendants aver that the said 
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Act of April 27, 1904, is a valid and lawful provision still 
in full force and effect and that the certificate of indebted¬ 
ness of which the plaintiff complains and subsequent simi¬ 
lar certificates of indebtedness are valid and lawful 
28 and if they remain unpaid the District of bolumbia 
may proceed with the sale of the property of the 
plaintiff as provided in the terms of the Act of j June 11, 
1S78. 

17. Defendants admit the allegations of para 

Wherefore, having fully answered the bill of (tomplaint 
herein exhibited, defendants pray that the bill be dismissed 
with its reasonable costs in this behalf incurred. 

DISTRICT OF COLUMBIA, 

BvL. H. REICHELDERFEI^, 
President, Board of Commissioners. 

D. A. DAVISON, 

Commissioners of the District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C. 

WILLIAM A. ROBERTS, I 

Special Assistant Corporation Counsel, D. C., 
Attorneys for Defendants, 

Dist rict B uilding. 

District of Columbia, ss : | 

Luther H. Reichelderfer, President of the Board of Com¬ 
missioners of the District of Columbia, on behalf of the 
District of Columbia and individually, Herbert B. Crosby, 
Commissioner of the District of Columbia, and Donald A. 
Davison, Acting Commissioner of the District <pf Colum¬ 
bia, being first duly sworn, made oath that the allegations 
and statements contained in the foregoing answer are true 
to the best of their knowledge, information and belief. 

L. H. REICHELDfiRFER. 

D. A. DAVISON. ! 

Subscribed and sworn to before me this 9th day of 
March, 1932. \ 

[notarial seal.] ADAM A. GIEBEL, 

Notary Public, D. C. 


graph 17. 
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29 Supplemental Bill of Complaint. 

Filed November 23,1932. 

To the Supreme Court of the District of Columbia, holding 
an equity court for said District: 

1. The plaintiff tiles this Supplemental Bill with leave of 
the Court first had and obtained to bring before the Court 
for hearing and determination matters of like nature ap¬ 
pearing in the Original Bill, filed herein on the 23rd day of 
June, 1930, which have happened subsequent to the filing of 
the said Original Bill and which subsequent matters like 
the matters stated in tlie Original Bill are predicated upon 
and require a judicial interpretation of certain Acts of 
Congress of the Uiiitcd States dealing with or relating to 
the liability of the plaintiff, if any, for certain cost of the 
maintenance, repair and reconstruction of the Anacostia 
River Bridge and which subsequent matters relate to and 
cover certain additional and subsequent assessments and 
certificates of indebtedness made and issued bv the defend- 
ants against the plaintiff under and pursuant to the same 
alleged authority as stated in the assessment and certificate 
of indebtedness complained of in the Original Bill and all 
subject to the same relief as prayed for in the said Original 
Bill. 

30 2. The defendants were served with process and 
have appeared and answered the Original Bill, which 

is still pending in and undetermined by this Court, and in 
their said answer the defendants aver that they went 
through the form of assessing and levying certain subse¬ 
quent charges for which they issued certain certificates of 
indebtedness against the plaintiff herein, as hereinafter 
stated, and to cover said subsequent assessments and cer¬ 
tificates of indebtedness the plaintiff files this Supple¬ 
mental Bill in order to bring these said subsequent matters 
before the Court for hearing and determination and to pre¬ 
vent a multiplicity of suits. 

3. The foregoing subsequent assessments and certificates 
of indebtedness which are prayed to be made a part of the 
Original Bill filed herein are more fully and definitely set 
out as follows: 
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(a) One assessment being for the sum of $5jL,880.15, 
dated the 13th day of October, 1930, alleged to represent 
one-half of the cost of reconstructing the floor system and 
handrail of the Anacostia River Bridge during the year 
1930, as authorized by the appropriation Act of Congress, 
approved February 25, 1929, 45 Stats. 1274 and upon which 
the defendants issued, made and recorded an alleged cer¬ 
tificate of indebtedness against the plaintiff, in the sum of 
$51,880.15, dated the 21st day of April, 1931, recorded the 
22nd day of April, 1931 among the land records of the Dis¬ 
trict of Columbia in Liber 6548 at Folio 215. 

(b) One assessment being for the sum of $1,731.04 dated 
the 2nd day of July, 1930, alleged to represent one-half of 
the entire cost of the maintenance of the Anacostia River 
Bridge, $50.47 for the period February 1, 1929 to June 30, 

1929, and $1,680.57 for the fiscal year ended June 30, 
31 1930, and upon which the defendants issued, made 

and recorded and alleged certificate of indebtedness 
against the plaintiff, in the sum of $1,731.04 dated the 21st 
day of April, 1931, recorded the 22nd day of April, 1931 
among the land records of the District of Columbia in Liber 
6548 at Folio 216. | 

(c) One assessment being for the sum of $1,052,28, dated 
the 29th day of December, 1931, alleged to represent one- 
half of the entire cost of the maintenance of the Anacostia 
River Bridge for the fiscal year ended June 30, 7931, and 
upon which the defendants issued, made and recorded an^ 
alleged certificate of indebtedness against the plaintiff, in 
the sum of $1,052.28, dated the 22nd day of April, 1932, 
recorded among the land records of the District of Colum¬ 
bia, the 25th day of April, 1932, in Liber 6652, at jFolio 56. 

4. The plaintiff is advised, believes and therefore, avers 
that the provisions of the Appropriation Act of April 27, 
1904, relied upon by the defendants as authority for the 
assessments of the costs of maintenance and repairs, as evi¬ 
denced by the foregoing subsequent assessments, were and 
are amended, repealed, modified, substituted or changed, by 
other provisions in later or subsequent Acts of |Congress 
so as to relieve, exempt and not to require the plaintiff to 
pay for one-half of the cost of maintenance and Repairs of 
the entire Anacostia River Bridge as provided in the said 
Act so relied upon by the said defendants, as set out in 
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the Original Bill filed herein in sub. paragraphs (a), (b), 
(c), (d) of paragraph 12. 

5. The plaintiff is advised, believes and therefore, avers 
that there is no provision of law which authorizes the de¬ 
fendants to make any assessment or issue any certificate 
of indebtedness for the reconstruction of the floor system 

and hand rail of the Anacostia River Bridge or 

32 which requites plaintiff to pay for any reconstruc¬ 
tion of the Anacostia River Bridge in 1930 as evi¬ 
dence by the subsequent assessment and certificate of in¬ 
debtedness for $51,880.15 more fully described in the fore¬ 
going paragraph 3(a). 

6. The plaintiff is advised, believes and therefore avers 
that not only the first assessment and certificate of indebted¬ 
ness complained of in the Original Bill but also all the sub¬ 
sequent assessments and certificates of indebtedness herein 
complained of were assessed, levied, issued, charged and at¬ 
tempted to be collected without authority of law and are 
null and void, and, therefore, constitute an attempt to take 
plaintiff’s property without due process of law and without 
just compensation. 

7. The plaintiff is advised, believes and, therefore, avers 
that not only the first certificate of indebtedness complained 
of in the Original Bill but all subsequent certificates of in¬ 
debtedness herein complained of were so made, issued and 
recorded without due process of law and as so recorded 
against the property of the plaintiff, have created a lien or 
cloud upon the property, rights and franchises of the plain¬ 
tiff, and that the plaintiff’s refusal to pay the same will 
cause the defendants to make, issue and record further cer¬ 
tificates of indebtedness against the plaintiff’s property 
and thereby create and impose additional liens or clouds 
upon the property of the plaintiff and will result in the sale 
thereof unless the defendants are restrained from so doing 
by this Court all as alleged and aver-ed in the Original Bill. 

8. The plaintiff is advised, believes and, therefore, avers 
that the contemporaneous construction heretofore placed 
and followed for many years by the defendants upon the 

provisions of the said Act of April 27, 1904, and sub- 

33 sequent legislation amending, modifying or changing 
the manner of meeting the costs of the maintenance 

and repairs of the Anacostia River Bridge, and the long- 
settled policy of Congress in making direct appropriations 



WASHINGTON RAILWAY & ELECTRIC COMPANY 


27 


therefor, should and ought not to be lightly disregarded, 
but on the contrary should now be adhered to by the de- 
feiulants, and that the said costs and charges so assessed 
against the plaintiff and herein complained of and the said 
certificates of indebtedness herein complained of iso made 
and recorded, like the assessment and certificate complained 
of in the Original Bill are therefore so actually and pal¬ 
pably inequitable, unreasonable and arbitrary as tb render 
the same null and void and, therefore, should be Cancelled 
and set aside all as alleged and aver-ed in the Original Bill. 

9. The plaintiff is advised, believes and, therefore, avers 
that by reason of the foregoing liens and clouds cbst upon 
its property because of the wrongful and illegal assess¬ 
ments of costs levied by the defendants as aforesaid and the 
recording of said certificates of indebtedness the 
has no plain, adequate or complete remedy at law 
leged and aver-ed in the Original Bill. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays as follows: 

1. That this Supplemental Bill and the matters herein 
stated be made and considered by the Court as a part of the 
Original Bill filed herein and that the same shall be before 
the Court for all intents and purposes and subject to such 
disposition as the Court may make upon the Questions 
raised and the relief prayed for in the Original Bill of 
Complaint and the pleadings filed herein. 

2. That the plaintiff may have such other 
ther relief in the premises as the nature of 
require, and in equity may seem meet an 


plaintiff 
!all as al- 


34 


mav 


and fur- 
tlie case 


cl proper. 
WASHINGTON RAILWAY & 
ELECTRIC COMPANY, 

By W. F. HAM, 

President. 

S. R. BOWEN, 

EDWIN D. DETWILER, 

Attorneys for Plaintiff , 

10 th and E Streets N. IF. 

District of Columbia, ss : 

j 

I, William F. Ham, on oath say that I am President and 
the agent of the Washington Railway & Electric Company, 
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plaintiff in the foregoing and annexed bill, whose name 1 
have in my said capacity subscribed thereto; that I have 
read said bill by me subscribed, and know the contents 
thereof, that the matters and things therein stated as of 
my personal knowledge are true, and those stated upon in¬ 
formation and belief, I believe to be true. 

WILLIAM F. HAM. 

Subscribed and sworn to before me this — day of No¬ 
vember, 1932. 

[notarial seal.] CHAS. J. BIGHAM, 

! Notary Public, D. C. 

My commission expires on March 23, 1934. 

Service of a copy of the foregoing Supplemental Bill ac¬ 
cepted this 23rd dav of November, 1932. 

WILLIAM A. ROBERTS, 

Attorney for Defendants. 

Leave granted to file the foregoing Supplemental Bill of 
Complaint this 23rd dav of November, 1932. 

F. D. LETTS, 

Justice. 

35 Findings of Fact and Conclusions of Law. 


Filed Mav 9, 1933. 

This cause coming on to be heard upon plaintiff’s original 
and supplemental bills of complaint and as amended as to 
certain party defendant, substituting John C. Gotwals in 
the place and stead of William B. Ladue, whose appear¬ 
ance was entered herein at said hearing, the pleadings, 
evidence, exhibits and arguments of counsel, and the briefs 
filed in support thereof, and the same having been maturely 
considered by the Court, it is this 9th day of May, 1933, by 
the Court found: 

Findings of Fact. 

1. The plaintiff, Washington Railway & Electric Com¬ 
pany, is a body corporate, duly incorporated under the 
Laws of the United States, and brings this suit in its own 
right and on its own behalf. The plaintiff was incorporated 
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as the Washington & Great Falls Electric Raihvjav Com¬ 
pany under provisions of Act of Congress approved July 
29, 1S92, 27 Stats. 326. In and by an Act of Congress ap¬ 
proved June 5, 1900,-31 Stats. 270, it was provide^, among 
other things, that the Anacostia and Potoniac River 

36 Railroad Company, and other street railway com¬ 
panies named therein, might enter into Contracts 

with the plaintiff for the use of their respective roads, or 
any part thereof, and authorized said plaintiff tf> change 
its corporate name to any other corporate name, Which ac¬ 
tion to change its name to that of the Washington Railwav 
& Electric Company was heretofore taken, to wit, January 
31, 1902, as evidenced by a certificate filed with the Re¬ 
corder of Deeds of the District of Columbia. The said Act 
further specifically provided that the plaintiff could pur¬ 
chase the estate, property, rights and franchise.^ of said 
railway corporations. That under the provisions of the 
said act of June 5, 1900, the plaintiff purchased i]ill of the 
estate, property, rights and franchises and becamje subject 
to all the obligations of the Anacostia & Potom|ac River 
Railroad Company imposed by law on, to wit, the 22nd day 
of August, 1912, as evidenced by one certain deed filed and 
recorded with the Recorder of Deeds of the District of 
Columbia on the 31st day of August, 1912, in Liber 3559, at 
folio 56. | 

The defendants Luther H. Reichelderfer, Herbert B. 
Crosby and John C. Gotwals, the latter substituted in place 
and stead of William B. Ladue, are Commissioners of the 
District of Columbia and are sued as such. The defendant 
District of Columbia is a municipal corporation arid is sued 
in its own right. 

2. That in January, 1929 the defendants named herein 
went through the form of assessing and levying certain 
charges, amounting to $5,855.70, against the plaintiff herein, 
for one-half of the cost of the maintenance of the Anacostia 
River Bridge, from January 31, 1926 to January 31, 1929 
and upon which the defendants issued, made and recorded 
an alleged certificate of indebtedness against thd plaintiff 
amounting to $5,855.70, dated February 3, tL930, and 

37 recorded the 4th day of February, 1930, among the 
Land Records of the District of Columbia! in Liber 

6360, folio 173, and which is covered in the original bill filed 
herein. 
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3. That on July 2,1930 the defendants named herein went 
through the form of assessing and levying certain charges 
amounting to $1,731.04 against the plaintiff herein, for one- 
half the cost of the maintenance of the Anacostia River 
Bridge, $50.47 for the period February 1, 1929 to June 30, 
1929, and $1,680.57 for the fiscal year ended June 30, 1930, 
and upon which said defendants issued, made and recorded 
an alleged certificate of indebtedness against the plaintiff, 
amounting to $1,731.04, dated April 21, 1931, and recorded 
the 22nd day of April, 1931 among the Land Records of the 
District of Columbia in Liber 6548, at folio 216. 

4. That on December 29, 1931 the defendants named 
herein went through the form of assessing and levying cer¬ 
tain charges amounting to $1,052.28 against the plaintiff 
herein, for one-half of the cost of the maintenance of the 
Anacostia River Bridge for the fiscal vear ended June 30, 
1931, and upon which defendants issued, made and recorded 
an alleged certificate of indebtedness against the plaintiff, 
amounting to $1,052.28, dated April 22, 1932 and recorded 
the 25th day of April, 1932 among the Land Records of the 
District of Columbia in Liber 6652, at folio 56. 

5. That on the 13th day of October, 1930 the defendants 
named herein went through the form of assessing and lew- 
ing certain charges amounting to $51,880.15 against the 
plaintiff herein, for one-half the cost of reconstructing the 
floor svstem and handrail of the Anacostia River Bridge 

during the year 1930, and upon which the said de- 
38 fendants issued, made and recorded an alleged cer¬ 
tificate of indebtedness against the plaintiff, amount¬ 
ing to $51,880.15 dated April 21, 1931 and recorded the 22nd 
day of April, 1931 among the Land Records of the District 
of Columbia in Liber 6548, at folio 215. 

6. That the items in paragraphs 3, 4, and 5 were all em¬ 
braced in the supplemental bill of complaint filed herein. 

7. That as to each of the said items the plaintiff was not 
requested to do the work but that the work was done by 
the defendants, and the plaintiff was thereupon billed for 
the work, and that the plaintiff did not pay the said 
amounts, and that the defendants thereupon filed the said 
certificates of indebtedness, without hearing, notice or 
warning to the plaintiff. 

8. That the plaintiff has always paid, discharged and 
satisfied all bills and demands of the defendants for the 
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i 

entire cost of maintenance of such underfloor construction 
as may he necessary for the cars of the said plaiiitiff to be 
propelled over said Anacostia Bridge by underfloor elec¬ 
trical conductors or cables. i 


which re- 


Conclusions of Law. 


1. That all of the said assessments and certificgtes of in¬ 
debtedness complained of herein were made, issued and 
recorded without warrant or authority of law, anil are con- 
trary to law and should, therefore, be declared) null and 
void and ordered cancelled. 

2. That there is no existing- provision of law 
quires the plaintiff to pay for one-half of the cos} of main¬ 
tenance and repairs of the entire Anacostia Riv^r Bridge. 
The only obligation resting upon the plaintiff beiijg that re¬ 
quired by Act of March 3, 1905 to assume the entire cost of 

maintenance of such underfloor constructidm as mav 
39 be necessary for the said cars to be propelled over 
said Anacostia Bridge by underfloor electrical con¬ 
ductors or cables. 

3. That there is no provision of law which authorized the 
defendants to make any assessment or issue and record any 
certificate of indebtedness against the property of] the plain¬ 
tiff for the reconstruction of the floor system and handrail 
of the Anacostia River Bridge in 1930, or which required 
the plaintiff to pay for the same, as evidenced by me assess¬ 
ment and certificate of indebtedness for $51,880.15. 

4. That each and all of said certificates of indebtedness 
complained of and recorded against the property of the 
plaintiff have created liens or clouds upon the) property, 
rights and franchises of the plaintiff. That the shme should 


be cancelled and set aside and the defendants 


restrained 


from selling any property of the plaintiff, or taking any 
other action towards enforcing the collection of the same. 

5. That the said assessments and the certificates of in¬ 
debtedness so recorded, were imposed and recorded without 

warrant or authority of law and are and have been null and 

* 

void ab initio and the said defendants should be decreed and 
required to cancel the said alleged assessments of costs and 
the certificates of indebtedness recorded againstj the plain¬ 
tiff’s property, rights and franchises, and they be enjoined 
perpetually from making further assessments ba^ed thereon 
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and certificates of indebtedness therefor, and enjoined per¬ 
petually from attempting to enforce payment of said cer¬ 
tificates of indebtedness by the sale of plaintiff’s property, 
or otherwise. 

Bv the Court. 

(Signed) F. D. LETTS, 

Justice. 

The defendant, in open court, excepts to the findings of 
fact and conclusions of law. Exceptions overruled. 

F. D. LETTS, 

Justice. 


40 Final Decree. 

Filed May 3, 1933. 

This cause coming on to be heard on the 29th day of No¬ 
vember, 1932, upon the plaintiff's original and supple¬ 
mental bills of complaint, and as amended as to certain 
party defendant substituting John C. Gotwals in the place 
and stead of William B. Ladue, and whose appearance was 
entered herein at said hearing; the pleadings, evidence, 
exhibits and arguments having been duly considered, it is 
thereupon by the Court, this 9th day of May, 1933, ad¬ 
judged, ordered and decreed as follows: 

1. That the assessment and certificate of indebtedness 
amounting to $5,855.70 for one-half of the entire cost of the 
maintenance of the Anacostia River Bridge, from January 
31, 1926 to January 31, 1929, dated February 3, 1930, and 
recorded the 4th day of February, 1930 among the Land 
Records of the District of Columbia in Liber 6360, folio 173, 
be, and the same hereby is, declared null and void and of no 
effect, and cancelled. 

That the assessment and certificate of indebtedness 
amounting to $1,731.04 for one-half the entire cost of the 
maintenance of the Anacostia River Bridge, $50.47 for the 
period February 1, 1929 to June 30, 1929 and $1,680.57 for 
the fiscal year ended June 30, 1930, dated April 21, 

41 1931 and recorded the 22nd day of April, 1931 among 
the Land Records of the District of Columbia in 

Liber 6548, folio 216, be, and the same hereby is declared 
null and void and of no effect, and cancelled. 
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That the assessment and certificate of indebtedness 
amounting’ to $1,052.28 for one-half the entire cost of the 
maintenance of the Anacostia River Bridge for! the fiscal 
year ended June 30, 1931, dated April 22, 193?, and re¬ 
corded the 25th day of April, 1932, among the Lanld Records 
of the District of Columbia in Liber 6652, folio fi6, be, and 
the same is, declared null and void and of no effect, and 
cancelled. 

That the assessment and certificate of indebtedness 
amounting to $51,880.15 for one-half the cost of reconstruct¬ 
ing the floor system and handrail of the Anacostia River 
Bridge during the year 1930, dated April 21, 1931, and re¬ 
corded the 22nd day of April, 1931, among! the Land 
Records of the District of Columbia in Liber 654$, folio 215, 
be, and the same hereby is, declared null and voicjl and of no 
effect, and cancelled. j 

2. That the District of Columbia and the Conjmissioners 
thereof, their officers, agents, employees and servants, be, 
and they hereby are, perpetually restrained arfd enjoined 
from carrying, continuing or permitting to bet carried or 
continued, the assessments aforesaid and certificate of in¬ 
debtedness, or any part of same, upon the records of the 
defendant District of Columbia as a charge or lien against 
any of the lands, property and franchises of the plaintiff, 
or any of them, or any part thereof, or otherwise seeking to 
collect the said assessments and certificates of indebtedness, 
or any of them or any part thereof, or referring] to the same 
in any tax certificate or certificates that may fiereafter be 
issued bv the said defendant District of Colufiibia, or its 
Commissioners, or their officers, agents, servants or em¬ 
ployees, or any of them, in respect to any of the prop- 

42 erty, rights and franchises of the plaintiff, or any of 
them, or any part thereof. 

3. And that the plaintiff recover of the defendants its 
taxable costs in this cause as the same shall be iaxed bv the 

i * 

Clerk of the Court, and have execution thereforj as at law. 

F. D. LETTS, 

! Justice. 

I 

The defendants in open court except to the! final decree 
herein and note an appeal. 

F. D. LETTS, 

Justice. 


3—6079a 
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Assignment of Errors. 


Filed August 3, 1933. 


Now come the defendants in the above cause and assign 
for error the action of the Court: 

1. In granting a decree for the plaintiff. 

2. In cancelling the assessment and certificate of indebt¬ 
edness in the amount of $5,855.70. dated February 3, 1930. 

3. In cancelling the assessment and certificate of indebt¬ 
edness in the amount of $1,731.04, dated April 21, 1931. 

4. In cancelling the assessment and certificate of indebt¬ 
edness in the amount of $1,052.28, dated April 22, 1932. 

5. In cancelling the assessment and certificate of indebt¬ 
edness in the amount of $51,880.15, dated April 21, 1931. 

6. In enjoining the District of Columbia, the Commis¬ 
sioners thereof and the agents of the said Commissioners 
from carrving the said assessments and certificates of in- 
debtedness upon the records of the District of Columbia as 
a lien against .the property of the plaintiffs. 

7. In enjoining the District of Columbia and the Commis¬ 
sioners thereof and their agents from otherwise seeking 
to collect the said assessments. 

8. In receiving over the objection and exception of the 
defendants certain evidence shown in the statement of evi¬ 
dence. 


9. In finding as a fact that the defendants filed the said 

C’ 1 

certificates of indebtedness without hearing, notice or warn¬ 
ing to the plaintiff. 

44 10. In finding that the said assessments and cer¬ 

tificates of indebtedness herein were made, issued 
and recorded without warrant or authoritv of law. 

11. In finding that the Act of March 3, 1905, repealed by 
implication all prior requirements upon the plaintiff for the 
maintenance and repair of the Anacostia River Bridge. 

12. In finding that there was no provision of law author¬ 
izing the defendants to make any assessment or issue and 
record any certificate of indebtedness against the property 
of the plaintiff for the reconstruction of the floor system 
and handrail of the Anacostia River Bridge in 1930. 

13. In finding that the said assessments and certificates 
of indebtedness so recorded were made, issued and recorded 


35 


Washington railway & electric company. 


without warrant or authority of law and are and have been 
null and void ab initio. 

W. W. BRIDE, | 

W. A. R., I 

Corporation Counsel, D. C., 

W. A. ROBERTS, j 

Special Assistant Corporation CounselD.\ C., 

Attorneys for Defendants. 

Memoranda. 


August 3,1933.—Statement of Evidence filed. 

August 4, 1933.—Statement of Evidence signedi and made 
of record. 

45 Memorandum. 

August 8, 1933.—Order of Court of Appeals j extending 
time to file transcript of record to and including October 1, 
1933, filed. 

Designation of Record. 

Filed August 3, 1933. 


The Clerk of the Court will please prepare a!transcript 
of record in the above cause for the Court of Appeals, con¬ 
sisting of: 

1. The original bill of complaint filed herein. 

2. The answer of the defendants. 

3. The supplemental bill of complaint. 

4. Agreed statement of the evidence. 

5. Findings of fact and conclusions of law and excep¬ 
tions thereto. 

6. Final decree and notation of appeal therefrom. 

7. This designation. 


W. W. BRIDE, 

W. A. R., j 

Corporation Counsel, D j. C. t 
WILLIAM A. ROBERTS,,' 


Special Assistant Corporation Counsel , Zl C., 

Attorneys for Defendants. 
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46 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 45, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 51576 in Equity, wherein 'Washing¬ 
ton Railway & Electric Company, a corporation, is Plain¬ 
tiff and Luther H. Reichelderfer et al., Commissioners of 
the District of Columbia and District of Columbia, a 
Municipal Corporation, are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 27th day of September, 1933. 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

Clerk. 


47 In the Supreme Court of the District of Columbia. 

Equity. No. 51,576. 

Washington Railway & Electric Company, Plaintiff, 

vs. 

Luther II. Reichelderfer, Herbert B. Crosby, and John 
C. Gotwals, Commissioners of the District of Columbia; 
The District of Columbia, a Municipal Corporation, De¬ 
fendants. 

Statement of the Evidence. 

The above entitled cause came on for trial before Mr. 
Justice Letts on Tuesday, November 29, 1932, and there¬ 
upon the following proceedings were had, evidence offered 
and given, rulings made by the Court, and exceptions taken 
by the plaintiff and noted by the Court. 

In his opening statement, counsel for the plaintiff noted 
the fact that since the filing of the original bill four addi- 
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tional assessments had been levied against the Railway 
Company, of which two assessments had been covered by a 
single certificate of indebtedness and all covered lj>y a sup¬ 
plemental bill. Three of said assessments were I for one- 
half of tlie cost of maintenance of the entire ^nacostia 
Bridge and one for one-half the cost of reconstruction of 
the floor system and handrails of the same (Tr. jpp. 1-3). 
By consent of counsel the answer of the defendants was 
made applicable to the additional assessments add certifi¬ 
cates of indebtedness covered by the supplemental bill of 
the plaintiff, with leave of the Court to amend the answer 
if it should appear to the Court to be necessary. r I|hc Court 
was informed that Major John C. Gotwals was ag 
ing as Engineer Commissioner of the District o 
bia and that his name should be substituted as a 
place of Major Davison who had in turn succeeded Colonel 


Ladue, an original party defendant (Tr. 
48 After further opening statement of counsel 
witness was called. 


am serv- 
Col um- 
party in 


iPP- 3-6). 
the first 


Alfred G. Neal, who being first duly sworn, testified that 
he was Vice President and Controller of the Washington 
Railway and Electric Company and that he had served 
seven vears in the former and twelve vears in the latter 
capacity. Mr. Neal stated that he was familiar with all of 
the claims which might be assessed against the plaintiff by 
the District of Columbia in connection with the Anacostia 
River Bridge. Whereupon, the witness was handed a paper 
described as a bill for repairs to the Anacostia Bridge from 
January 31, 1926, to January 31, 1929, and the said paper 
was marked “Plaintiff's Exhibit No. 1”, and is appended 
to this statement. The witness stated that the! Exhibit 
consisted of a bill for repairs to the Anacostia River Bridge 


with an assessment in the amount of $5,855.70, 


together 


with a notation from the office of the Auditor of the District 
for the same amount and a letter dated February 15, 1929. 
He stated that there was also a letter dated February 13, 
1929, from Mr. E. E. Naylor, Assistant Auditor of the Dis¬ 
trict of Columbia, requesting settlement of the bill. The 
witness stated that the total cost to the District of Colum¬ 
bia of the repairs to the Anacostia Bridge from January 
31, 1926, to January 31, 1929, by day labor and by contract 
work was $13,350.18, from which had been deducted a re- 
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fund made by the Washington Railway and Electric Com¬ 
pany of $1,638.78, leaving a total cost of $11,711.40; one- 
half of the cost to be charged against the Washington Rail¬ 
way and Electric Company, or $5,855.70. The witness 
stated that the refund of $1,638.78 was on account ot a 
charge to the Washington Railway and Electric Company 
for the cost of work in the track space and two feet exterior 
thereto. Reference was made to the correspondence ap¬ 
pended to the plaintiff’s original bill, specifically to Ex¬ 
hibits Xo. 1 to 7 thereof (Tr. pp. 10-14). 

The witness was then handed a certificate of indebted¬ 
ness to cover the original assessment of $5,855.70, 
40 and the said document was thereupon received in 
evidence and marked “Plaintiff’s Exhibit Xo. 2”, 
and is appended at the end hereof. Counsel for the plain¬ 
tiff then explained a variance in the proof of the plaintiff, 
stating tImt a certified copy of the certificate of indebted¬ 
ness from the Recorder of Deeds’ office was not identical 
to the copy of the same certificate of indebtedness attached 
to the original bill as Exhibit Xo 8. Counsel stated that 
the certified copy was correct except for an error in the 
spelling of the word “tracks”. Mr. Xeal then stated that 
he would have known had the plaintiff been requested by 
the defendants to do certain maintenance and repair work 
on the Anacostia Bridge, and that he had no knowledge of 
any request by the defendants that the plaintiff do such 
work. The witness further stated that the certificate of 
indebtedness was not correct in so far as it stated “the said 


Company having, after notice by the Commissioners, 
neglected and refused to do the work or pay for the same 
after it was done”, because no request was ever made 
of the plaintiff to do the work. The witness was then 
handed a communication from the Engineer of Highwavs 
of the District of Columbia addressed to the Washington 
Railway and Electric Company, under date of October 13, 
1930, and the said paper was admitted in evidence and 
marked as “Plaintiff’s Exhibit X"o. 3”, and is appended 
hereto. The witness described Exhibit Xo. 3 and stated 


that the plaintiff had not been asked to perform any of the 
work represented by the said bill. The witness stated that 
the plaintiff had been required however to replace, at its 
expense, its track structures both underground and surface 
on the bridge at a cost of $20,978.78, and stated that this 


WASHINGTON RAILWAY & ELECTRIC COMPANY. 


39 


was in addition to the work done on the bridge by the Dis¬ 
trict of Columbia, which cost $103,760.30, one-half thereof, 
$51,880.15, being-assessed against plaintiff (Exhibit Xo. 3). 
The witness stated that the plaintiff, upon receipt of the 
bill known as Exhibit Xo. 3, requested that the defendants 
hold the matter in abeyance pending litigation involving 
payment for prior work on the Anacostia Bridge, 
50 but that request was not granted by the Commis¬ 
sioners of the District of Columbia, who referred the 
matter to the Auditor of the District of Columbia, jThe wit¬ 
ness stated that subsequently the Commissioners of the 
District of Columbia, defendants, advised the plaintiff that 
a certificate of indebtedness had been issued against the 
property of the plaintiff for the sum of $51,880.15, covered 
by Exhibit Xo. 3 (Tr. pp. 14-18). j 

copy of 
and the 
Xo. 4”, 
testified 


the Conn 
(Tr. pp. 


There was then admitted in evidence a certified 
the said certificate of indebtedness for $51,880.15 
said certificate was marked “Plaintiff's Exhibit 
and is appended hereto. The witness, Mr. Xeal, 
that the statement in the certificate of indebtedness that 
“the said company having, after notice by the Commission¬ 
ers, neglected and refused to do the work or to pay for the 
same after it was done”, was an erroneous statement, be 
cause the plaintiff was never requested to do the fvork and 
never refused to do the work. In answer to a quejry by the 
Court the witness explained that the work done by 
panv was in addition to that covered bv the bill 
18-20). 

Thereupon, the witness was asked a question ai follows: 

“By Mr. Detwiler (Tr. p. 20): 

Q. Mr. Xeal, that work that you state was required in 
connection with the reconstruction of the floor system and 
handrail of the Anacostia bridge during the year 1930—is 
that what was stated in the contract and specification of 
the District of Columbia? | 

Mr. Roberts: If your Honor please, these itenisj relate to 
something which is outside of the certificate of indebtedness 
and, of course, not embraced within the bill of (he plain¬ 
tiff in this case or within the supplemental bill, and which 
are not related to the costs which are in question in this 
suit.” 
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Whereupon, there followed argument by counsel and the 
ruling of the Court as follows: 

“The Court: I will sustain the objection. 

Mr. Detwiler: Your Honor will allow us an excep¬ 
tion ? 

51 The Court: Yes” (Tr. pp. 20-25). 

Whereupon, the witness was asked the following question: 

“By Mr. Detwiler: 

* 

Q. 1 will ask Mr. Xeal if he knows what work was done 

by the Washington Kailway & Electric Company which 

represented the $20,000 expense you have just testified to 

in connection with the reconstruction of the floor svstem and 

* 

handrail of the Anaeostia Bridge in 1930? 

Mr. Roberts: Objection; that is the identical question, if 
your Honor please. 

The Court: Yes, it seems to be" (Tr. p. 25). 

Argument of counsel followed at some length, during the 
course of which reference was made to certain clauses in 
specifications published by the District of Columbia, de¬ 
fendant. On objection of counsel for the defendant as to 
the competency and relevancy of this matter, ruling was 
reserved by the Court until the original should be produced 
(Tr. p. 35). 

Whereupon, the pending question was again raised, and 
the Court permitted the witness to answer, subject to the 
objection and reserved ruling thereon (Tr. p. 35). 

Whereupon, the witness, Mr. Xeal, testified that the plain¬ 
tiff expended in 1930 an amount of $20,978.78 for the pur¬ 
chase and installation of wheel rail and fittings, slot-rail 
and fittings, and the manhole and hand-hole frame, con¬ 
ductor rails, insulators and fittings, small tools, labor in¬ 
volved in watching and lighting, barricades, miscellaneous 
hauling of equipment and tools, and superintendence, to¬ 
gether with removal of old track structure, and renewal of 
objection was made as follows: 

“Mr. Roberts: If your Honor please, we move to strike, 
and your Honor reserve ruling on that. 

The Court: Yes” (Tr. pp. 35-36). 
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The witness was thereupon handed a communication 
dated September 10, 1929, from Secretary Garges, of the 
Board of Commissioners of the District of Columbia, and 
described the communication as transmitting one 
52 from the Engineer of Highways of the District of 
Columbia under date of September 4, 1929, showing 
the amount expended for maintenance of the Anacostia 
Bridge over the Anacostia River, and the P Street Bridge 
over Rock Creek, during the fiscal year ended June 30, 1929: 
one-half of the cost to be charged to the railway company 
using the bridges. He stated that the Anacostia Bridge 
item involved an amount of $50.47, and that the If Street 
Bridge item was for an amount of $1,486.29. Said exhibit 
was received in evidence and was marked “Plaintiff’s Ex¬ 
hibit No. 6”, and is appended hereto (Tr. p. 36). 

There was presented a communication from the Acting 
Engineer of Highways of the District of Columbia to the 
Washington Railway and Electric Company dated July 2, 
1930, which the witness stated itemized the cost of the ex¬ 
penditures for maintenance on the Anacostia Bridge during 
the fiscal year ending June 30, 1930. The witness stated 
that one-half of the cost involved the amount of $1,680.57, 
and that the communication shows a request that the com¬ 
pany forward a check to the Collector of Taxes for the 
same amount. The communication was admitted in evi¬ 
dence and marked “Plaintiff’s Exhibit No. 6 a”, aijd is ap¬ 
pended hereto (Tr. pp. 36-37). Whereupon, counsel for the 
defendants objected to the consideration of certaiii matter 
appearing on Plaintiff’s Exhibit No. 6 as follows: 

“Mr. Roberts: One of those bills contains items of cost 
on the P Street Bridge, which, of course, is not involved in 
this suit. We have no particular objection to thle paper 
going in, but the items on the P Street Bridge are irrele¬ 
vant. 

Mr. Detwiler: They have been recognized as aii obliga¬ 
tion of the railway and show as stated in the original bill. 

The Court: They will be marked and may be received. 

(The documents referred to were thereupon received in 
evidence, having been marked, respectively ‘Plaintiff’s Ex¬ 
hibits Nos. 6 and 6 a’.) ” (Tr. p. 37.) 

The witness, Mr. Neal, in response to question iy coun¬ 
sel, stated that the plaintiff had not been requested to do 
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any of the maintenance and repair work on the Ana- 
53 eostia Bridge shown on Plaintiff’s Exhibits Xos. 6 
and b a. The witness further testified that the plain¬ 
tiff, upon receiving notices of assessments and request for 
payment of these items, asked that they be deferred pending 
litigation before the Court covering the same, and that the 
request to defer payment pending litigation was denied by 
the defendants. The witness was then tendered certified 
copy of a certificate of indebtedness entitled “Certificate of 
Lien” in the amount of $1,731.04, for one-half the cost of 
labor and materials furnished bv the defendants for the 


period February 1, 1929, to June 30, 1930, in connection 
with the maintenance and repair of the Anaeostia Bridge 
bv the District of Columbia, and the said exhibit was re- 


ceived in evidence and marked “Plaintiff's Exhibit Xo. 


and is appended hereto (Tr. pp. 38-39). 

Whereupon, counsel for the plaintiff asked the witness 
the following question: 


“Q. Mr. Xeal, I think you testified that the plaintiff, the 
Washington Railway & Electric Company, was not re¬ 
quested by the District of Columbia to do any of the work 
as shown on Exhibits 6 and 6 a ? A. That is correct. 


Q. And for which this certificate of indebtedness, plain¬ 
tiff’s Exhibit Xo. 7, was tiled against the property and fran¬ 
chises of the railway company ? A. That is correct. 

Q. I will ask, then, what you say of this statement ap¬ 
pearing in this certificate: ‘the said company, having, after 
notice bv the Commissioners, neglected and refused to do 
the work or to pay for the same after it was done.' 


Mr. Roberts: If your honor please, 1 have heard ques¬ 
tions of that kind asked a number of times, but I object to 
the question on the ground that it is immaterial and irrele¬ 
vant.” 


Argument by counsel was followed by the following ques¬ 
tions bv the Court: 

“The Court: You have not asked him whether there was 

anv notice: vou have asked him whether there was a re- 
* 7 * 

quest. 

54 Mr. Detwiler: I have asked him whether the rail¬ 
way was requested to do any of this work. 
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The Court: Yes, but you have not said anything [about a 
notice. I do not know whether the request and notice is the 
same thing; perhaps it is; perhaps it is not. 

By Mr. Detwiler: | 

Q. After notice by the Commissioners of the District of 
Columbia, did the Washington Railwav & Electric Com- 
pany ignore or refuse to do any of the work represented by 
the exhibits? 

The Court: The question you want is, whethei or not 
there was a notice. Is not that the question vou want to 
ask?” 

Thereafter, counsel for the plaintiff restated the ques¬ 
tion to ask if there was anv notice bv the Commissibners to 

% * 

the plaintiff that any of the work represented by Exhibits 
6 and 6 a was going to be done on the Anacostia Bridge, and 
the witness answered that there was not. It was pointed 
out that the Company operates its cars over the bridge and 
would be obliged to have had actual notice of any mainte- 
nance and repair work done thereon. The witness; further 
testified that the Company had never received potice of 
repairs to be performed on the bridge and that it lnjid never 
been requested to perform repair work on the bridge. In 
answer to an inquiry as to whether or not the plaintiff Com¬ 
pany had refused to pay for the work after it was done, the 
witness stated that the plaintiff did not pay the bills but 
requested that they be deferred until final determination 
had been given with respect to the points in litigation. Ob¬ 
jection was made to the answer as non-responsive, but the 
Court ruled that the matter could be cleared up up^n cross- 
examination (Tr. pp. 39-43). 

The witness thereupon identified a letter written by him 
to the Engineer of Highways of the District of Columbia 
under date of August 10, 1930. Said communication was 
received in evidence and marked “Plaintiff’s Exhibit No. 
8”, and is appended hereto. 

Thereupon, the witness identified a communication 
55 dated March 24, 1931, as being a true copy [of a let¬ 
ter written by Mr. A. R. Pilkerton, Principal Assist¬ 
ant Auditor of the District of Columbia, requesting pay¬ 
ment of two bills against the plaintiff, and the said com¬ 
munication was admitted in evidence and marked “Plain- 
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tiff’s Exhibit No. 9”, and is appended hereto. The witness 
also identified further communication written bv the wit- 
ness to Mr. Pilkerton concerning various charges to the 
plaintiff by the District of Columbia, and the said communi¬ 
cation was received in evidence and marked “ Plaintiff’s Ex¬ 
hibit No. 10”, and is appended hereto. A further com¬ 
munication dated April 14, 1931, from Mr. Pilkerton to the 
plaintiff was identified by the witness and was admitted in 
evidence as “Plaintiff’s Exhibit No. 11”, and is appended 
hereto (Tr. pp. 45-48). 

The witness further identified and described a communi¬ 
cation dated April 21, 1931, written by Vice President and 
General Counsel Bowen of the plaintiff to the Board of 
Commissioners of the District of Columbia, and said com¬ 
munication was received in evidence and marked “Plain¬ 
tiff’s Exhibit No. 12”, and is appended hereto. There was 
also identified a letter dated April 22, 1931, from Daniel E. 
Garges, Seeretarv of the Board of Commissioners of the 
District of Columbia, to Mr. 8. R. Bowen, Vice President 
and General Counsel of the plaintiff, which was admitted 
in evidence, marked “Plaintiff’s Exhibit No. 13,” and is 
appended hereto. There followed and was identified a let¬ 
ter dated April 27, 1931, from Daniel E. Garges, Secretary 
to the Board of Commissioners of the District of Columbia, 
to Mr. S. R. Bowen, Vice President and General Counsel of 


the plaintiff, which was admitted in evidence, marked 
“Plaintiff’s Exhibit No. 14”, and is appended hereto (Tr. 
pp. 48-51). 

Counsel for the plaintiff thereupon stated that the pre¬ 
ceding exhibits completed all of the correspondence which 
had taken place between the plaintiff and the defendant 
with reference to the certificates of indebtedness and 
56 any questions which have to do with them. 

The witness was tendered a communication from 


the Engineer of Highways of the District of Columbia ad¬ 
dressed to the plaintiff dated December 29, 1931, which he 
identified, and which was thereupon received in evidence 
and marked as “Plaintiff’s Exhibit No. 15”, and is ap¬ 
pended hereto. The witness also identified an attached 
paper as a bill received from the District of Columbia for 
one-half the cost of maintenance of the Anacostia Bridge 
during the fiscal year 1931 in the amount of $1,052.28, and 
said bill was received in evidence and marked “Plaintiff’s 
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Exhibit No. 15 a,” and is appended hereto. The [witness 
testified that no request had been made of the plaintiff to 
perform the work covered by Plaintiff’s Exhibits 15 and 15 
a, but that the plaintiff was notified that the work had been 
done. He then stated that the plaintiff had not refused to 
pay this bill but had asked that it be deferred and that as 
far as he knew there had been no further correspondence 

with respect to the last two bills. There was thereupon 
offered in evidence a certificate of indebtedness Recorded 
April 25, 1933, in the amount of $1,052.28. Said certificate 
of indebtedness was received in evidence, marked 1“ Plain¬ 
tiff’s Exhibit Xo. 16” and is appended hereto (Trj pp. 51- 
54). This concluded the testimony of the plaintiff, j 

Cross-examination: 

The witness was thereupon presented for cross examina¬ 
tion, and stated that he did not handle all of the corre¬ 
spondence of the plaintiff relative to levies for the construc¬ 
tion and repair of bridges. He stated, however, that he 
had been billed for the amount of $1,052.28 in a letter re- 

I 

questing that remittance be forwarded to the Collector of 
Taxes, but that he did not respond to that bill, but, on the 
contrary, referred it to the legal department. The witness 
testified that the Washington Railway and Electric Com¬ 
pany operates over the Anacostia River Bridge and is the 
successor of the Anacostia and Potomac River Railroad. 
The witness further stated that it would not be possible to 
repair the bridge without the plaintiff knowing it, 
57 and that if repairs were made somebody in the plain¬ 
tiff Company would have knowledge of it. He stated 
that the bridge was a steel structure with a paved highway 
and a draw, and that the operation of street cars across the 
bridge is by a concealed underfloor conductor; that there 
are two tracks on the bridge which are repaired when the 
plaintiff’s engineer’s observation indicates the ne^d there¬ 
for. The witness testified that no items had been included 
in the bills received from the District of Columbia to his 
knowledge for repairs and maintenance which vjas done 
by the plaintiff. The witness stated that he did n|ot recall 
any work being done by the Company on the bridg^ outside 
of the work on the track (Tr. pp. 55-58). In answer to a 
question as to whether, as a matter of fact, the plaintiff had 
ever tendered payment of any of the bills involved under 
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the certificate of indebtedness, the witness answered that 
no such tender had been made, and added that his state¬ 
ment that the plaintiff had not refused to pay had been 
qualified so as to show that it had requested that the bills 
be deferred. The witness was then handed Plaintiff's Ex¬ 


hibit No. 8 and asked to examine the said Exhibit, and was 
then asked whether or not in the letter constituting the said 
Exhibit he had declined to pay the bill therein when demand 
was made, to which he answered in the affirmative. The 
witness stated that the plaintiff had never offered to pay 
the bill. 

The witness testified that the Plaintiff's Exhibit Xo. 10 
showed an amount of $50.47 billed by the District against 
the plaintiff for the period of February 1, 1929, to June 30, 
1929, and together with the item of $1,680.57 made the total 
of $1,731.04 »for one-half the repairs to the Anacostia 
Bridge. He added that he had no knowledge of anv im- 
propriety in the amounts of the bills submitted by the de¬ 
fendant (Tr. p. 60). 

At the request of counsel for the plaintiff the witness on 
redirect examination read from the letter of April 21, 1931 
(Plaintiff's Exhibit Xo. 8) as to a protest of the 
58 plaintiff against the issuance of certificates of in¬ 
debtedness (Tr. p. 61). 

Thereupon, counsel for the plaintiff requested counsel for 
the defendants to produce an original contract let by the 
defendant, the District of Columbia, for the reconstruction 
of the floor system and handrail of the Anacostia River 
Bridge, which counsel for the defendant produced. Over 
the objection of counsel for the defendant, counsel for the 
plaintiff then read into the record Paragraph 76 of the 
original contractor's specifications as follows: 


“For reconstruction of the floor system and handrail of 
the Anacostia River Bridge during the year 1930 by and be¬ 
tween the Farris Engineering Corporation and the District 
of Columbia, dated the 8th day of October, 1929; said par¬ 
agraph reads as follows: 


‘Street Railway Tracks.—The contractor will remove all 

existing car and slot rails, handhole and manhole castings 

and also attachments and connections of the railway com- 

* 

pany and haul such portions of these that may be ordered 
to the storage site. The railway company will furnish such 
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new track material as mav be necessary, delivered at the 
storage site and will place in the new work all car and slot 
rails, castings and all necessary attachments and connec¬ 
tions ot* the track system. The contractor will, however, be 
required to haul all railway material from the storage site 
to its proper place in the new work.’ ” 

i 

.1 

Counsel for the plaintiff stated that the said clajuse was 
presented as showing the interpretation placed by the Dis¬ 
trict of Columbia upon the Act of 1929 authorizing the re¬ 
construction of the Anacostia River Bridge, and that the 
said interpretation showed that part of the work \Vas to be 
performed by the Railway Company. Counsel for the de¬ 
fendant moved to strike all reference to the said contract 
from the record for the reasons theretofore stated, namely, 

that the matter was irrelevant to the subject of the ^uit and 
that the work therein done was performed under oilier and 
different legislative requirements. The Court overruled 
the objection and permitted the said evidence to remain in 
the record over the exception of the defendant. 

Whereupon, evidence was presented on behalf o if the de¬ 
fendant. Counsel for the defendant stated that it was the 
intention of the defendant to show, through Mr. 
b9 Pilkerton, the Assistant Auditor of the District of 
Columbia, who engaged in the correspondence in con¬ 
nection with the matter at issue, that the items were billed 
to the plaintiff, that the plaintiff was notified that it should 
pay the items, that they were not paid, and that certificates 
of indebtedness were thereupon entered. Counsel also 
stated that it was the intention of the defendant to show 
that between 1904 and the date of the certificates t]ie plain¬ 
tiff on several occasions did as a matter of fact jday costs 
for the repair and maintenance of the Anacostial Bridge 
when served with the bills (Tr. p. 63). 


Arthur R. Pilkerton was thereupon called as a wit¬ 
ness, and being first duly sworn testified that he is Assistant 
Auditor for the District of Columbia and has been for the 
past four years; that his duties included the rendition of 
bills for services performed, the cost of which was recover¬ 
able under Acts making appropriations for the District of 
Columbia. The witness testified that he had reviewed the 
items and entries with respect to costs and assessments for 
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work on the Anadostia Bridge, and that as to the item of 
$5,S55.70, the bill was rendered as shown by the bookkeep¬ 
ing* entries for the following* items: Painting* railing*, re¬ 
floor draw span, repair and paint fender, hauling* steel, 
cutting* lumber, spot painting, repairs to expansion joints, 
repairs to floor and abutments, repairs to draw and rail, re¬ 
placement of sidewalks and timber curbs on draw span, re¬ 
pair to floor and other items, and that the work in question 
was paid for by the District of Columbia, defendant. The 
witness stated that he had a certificate prepared from the 
records in the office of the defendant covering the items in 
question (Tr. pp. 64-65). With respect to the item dated 
May, 1926, in the amount of $3,017.74, the witness stated 
that the ledger item read as follows: 

“Refloor Draw Span and place new ‘Z’ Bars under road¬ 
way ($163.78 charged to Washington Railway Electric 
Company, on basis of cost of work in track space and two 
feet exterior) $3,017.74" (Tr. p. 66). 


60 The witness stated that this was the whole cost 
of the work and that the explanation of the item 
‘‘Deduct refund bv W. R. E. Co.” referred to an item 
paid by the Washington Railway and Electric Company, 
as noted. The witness then referred to Plaintiff’s Exhibit 


Xo. 8 concerning an item of $1,680.57, and referred to the 
original ledger account thereon. The witness testified that 
the original ledger account was for one-half the cost of 
labor and materials and ten per cent for superintendence 
on repairs to the Anacostia River Bridge during the fiscal 
year ended June 30,1930, and that an additional ledger item 
in the amount of $50.47 was for the period February 1, 
1929, to June 30, 1929, on the same structure. He testi¬ 
fied that these items were billed separately but were cov¬ 
ered by a single certificate of indebtedness dated April 21, 
1933. and known in this record as Plaintiff’s Exhibit Xo. 


7. The witness then stated that the item of $51,000 was 
shown on the ledger before him as covering one-half the 
cost of reconstruction of the floor svstem and handrail of 


the Anacostia River Bridge and that the bill therefor, 
known as Plaintiff’s Exhibit Xo. 3, was a duplicate of the 
original on file with the defendant. The witness stated 
that the contract item was for contracting a reenforced con¬ 
crete floor system and placing of new steel work, etc., in the 
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amount of $80,000. There were further contract itbms for 
furnishing: and placing new handrail, including necessary 
connections, as indicated on the plans—$11,000;! cutting 
out old and driving new rivets—$1,194.80; removing and re¬ 
placing in the field such additional steel portions of the 
tloor system as may be ordered—$4,054.00; and liability in¬ 
surance, concrete, etc.,—$2,S45.62. The witness stated that 
there was a deduction of $565 for timbers removed and 
similar items, and an inspection cost of $2,150, and further 
items as follows: placing asphalt on roadway,—(-$1,926: 
superintending, engineering, etc.,—$987; for day labor per¬ 
formed by the Bridge Department Gang of the defendant— 
$369; material, acetylene cylinders and oxygen cylin- 
61 ders, wedges, guides, plates, angles bolts, pieces of 
pipe, etc.,—$528.81; and engineering and superin¬ 
tendence, etc.,—$89. He stated that the total cost of the 
project was $103,760.30, one-half of which sum if $51,880.15. 
The witness stated that certain of these costs above enumer¬ 
ated were not borne by the contractor but by the 1 defend¬ 
ant, the District of Columbia (Tr. pp. 66-68). 

Thereupon, in response to further questions, the| witness 
testified that in connection with this bridge the plaintiff had 
paid an amount of $1,791.22 for paving and a floor system 
on December 12, 1908, and that on July 21, 1909, plaintiff 
had paid an amount of $18,223.04 for the cost of a fJoor sys¬ 
tem. The witness further testified that under the pro¬ 
visions of the Act of July 27, 1906, the plaintiff had paid 
$3,750 for the laying of pavement, rails and tracfc, and a 
further item of $15,000 toward the constructing and use of 
the bridge. The witness then testified that the [last two 
items named by him, $3,750 and $15,000, were ufider the 
provisions of the Appropriation Act for the fiscal \jear 1907 
and were paid in 1909. The witness then testified that on 
February 1, 1912, the plaintiff paid an amount of $143.43 
for replacing the floor and material under the provisions 
of the Act of 1904. He testified that this item appeared on 
the ledger account which was before him and that the 
amount of $143.43 was one-half the cost of the 1 said re¬ 
pairs. The witness stated that the Company paid for labor, 
material and painting on the Anacostia Bridge ail amount 
of $395.15, and that this bill was paid on July 15,11913, as 
shown by the ledger account concerning which he was 

4—6079a 
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testifying. Other items paid by the Company on the Ana- 
costia Bridge were stated by the witness to include an item 
of $1,011.01 for repairs during the fiscal year 1913, said bill 
being paid April 13, 1914. The witness stated that the 
ledger notation of this payment was “Anacostia Bridge, 
Xo. 55”, and that the item was charged against the 'Wash¬ 
ington Railway and Electric Company, plaintiff, and was 
paid. The ledger account did not disclose the nature 
62 of the work. The witness further stated that Ledger 
Account Xo. 55, Anacostia Bridge, also included an 
item of $1SS.49 paid under the Act of 1904 for repairs to 
the flooring of the draw on the bridge, and this amount was 
paid February 20, 1915. In response to questions by coun¬ 
sel the witness testified that he had drawn the bills for all 
of the items covered by the present proceeding except the 
first item of $5,855.70, which was billed by his predecessor 
in office. He stated that demand was made upon the Com¬ 
pany to pay the bills in each instance and that the account 
is prepared by the Office of the Engineer of Bridges which 
office acts as tlie supervisors for repair work done by the 
District of Columbia and then ascertains one-half of the 
cost to be billed against the street railway company. He 
stated that the Company was given an itemized bill and was 
notified of the details of the account and the method of com¬ 
putation, but that the plaintiff had not paid any of the items 
since 1929. The witness testified that the District of Co¬ 
lumbia had not been paid the amount of $5,855.70, one of 
the items in the present proceeding, but that there had been 
deposited in escrow an amount of approximately $6,000 to 
cover the item and interest at ten per cent for one year. 
The amount in escrow was not paid to the District of Co¬ 
lumbia for its own free account. The witness testified that 
there had been accrued an amount of $227 since the filing 
of the supplemental bill in the present proceeding, which 
amount was not vet covered by a certificate of indebtedness 
but which had been billed against the Company. The wit¬ 
ness stated it was not the practice to attempt to generally 
classify items as maintenance and repair but that if they 
were maintenance and repair items the detailed items of 
cost would be shown on the bill. He further'testified that 
the language ‘‘the said company having, after notice by the 
Commissioners neglected and refused to do the work or to 
pay for the same after it was done”, appearing on the cer- 
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identical 
t* streets. 


i 

tificates of indebtedness, had no particular significance to 
him in his official capacity but merely followed the form of 
certificate adopted many years ago, and that the said 
63 language had appeared on the original printed form 
of certificates of indebtedness since the passage of 
the Act of June 11, 1878, and that it was the 
language used in collecting for paving on the publi 
The witness testified that in collecting for the cost of pav¬ 
ing under the Act of June 11, 1878, the District of Columbia 
first does the paving and makes the expenditure [from the 
amounts appropriated annually by Congress, the sjune as in 
the case of repair to the Anacostia River Bridge, lie stated 

i 

that the defendant, the District of Columbia, got the monev 

7 ~ i • 

to perform the work covered by the particular ite^ns in the 
present proceeding from general appropriations! for the 
Anacostia River Bridge (Tr. pp. 69-78). 


Cross examination: 


that the 
Consisted 


On cross examination the witness testified 
amount held in escrow bv the District of Columbia 
of monies due the plaintiff in a condemnation proceeding, 
and that two checks were drawn to the order of tjlie plain¬ 
tiff Company, one of which was for the amount of 
covered bv the first certificate of indebtedness in 
ent proceeding, plus interest, and that the latter c 
endorsed back to the defendant and held in escrd 
District of Columbia. He stated that the amou 


check so held included interest for one Year in accordance 


$5,855.70 
the pres- 
lieck was 
w by the 
it of the 


he Com- 
The wit- 
mts paid 


with the Act of 1904. The witness stated that 
pany did not voluntarily agree to the deposit, 
ness described the specific items included in amo 
by the Company subsequent to 1909 under the provisions 
of the Act of 1904 for one-half the cost of repairs to the 
Anacostia Bridge as follows: $1,011.01 for one-half the cost 
of repairs to roadway. He stated that he did jiot know 
whether or not this was paving. An item of $143.43 for 
one-half the cost of replacing floor and material; $395.15 
for painting, labor and material; and an item of $188.49 
for reflooring the draw. As to items paid under the Ap¬ 
propriation Act for the fiscal year 1907, the witness stated 
that $3,750 was for approaches to the bridge and $15,000 
was for final payment under the Appropriation Act 
64 for the fiscal year 1907 (Tr. pp. 78-80). At the re¬ 
quest of counsel for the plaintiff the witness referred 
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to Exhibit Xo. 3. The witness thereupon read the matter 
in the said Exhibit and explained that the title of the ap¬ 
propriation was revised for bookkeeping purposes in ac¬ 
cordance with the approval of the Comptroller General of 
the United States for expenditures under that fund. The 
witness added that the title did not affect the provisions of 
Captain Whitehurst's letter to the Company, but that the 
appropriation title would be reimbursed with any money 
received back into the appropriation for expenditures, and 
that if the Company had paid back the amount of money 
it would be shown on the books as having come into the 
general fund of the District of Columbia. In answer to a 
question by counsel for the plaintiff, the witness stated that 
the amount of $51,880.15 was paid out under the authority 
of the Appropriation Act of 1920, and that the caption of 
the said Act read ‘ 11 For reconstruction of the floor svstem 
and handrail of the Anacostia River Bridge, including per¬ 
sonal services and other necessary expenses, $120,000”. 
On request the witness further read into the record the 
language of the preceding paragraph of the Appropriation 
Act as follows: “For construction, maintenance, operation 
and repair of bridges, including not to exceed $10,000 for 
reconstruction of the Kenelworth Avenue Bridge over 
Watts Creek personal service and maintenace of non-pass¬ 
enger carrying motor vehicles, $87,500”. The witness 
stated that certain items of salaries and possibly some 
maintenance of motor passenger vehicles that were used in 
connection with construction may have been paid from the 
last named appropriation item, and that it appeared that 
the $493.80 was so paid. 

The witness was asked whether or not there was any pro¬ 
vision in the Act of 1929 that called for reimbursement of 


the District of Columbia for the amount of $51,880.15, or 
any part of it. Counsel for the defendant objected to the 
said question on the ground that there was no contention 
on the part of the defendant that the Act of 1929 was 
05 the basis of the certificates of indebtedness in issue, 
and counsel for the defendant stipulated expressly 
that the claim of the defendant was not based on the Act of 


1929 (Tr. pp. 81-84). The witness was further asked 
whether or not his records showed any request to the plain¬ 
tiff to do the work in question, and he responded that he 
had no record of any such request and that the work was 
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done by the District of Columbia either through contract 
or its own employees (Tr. p. 85). 

I 

Redirect examination: I 

On redirect examination the witness testified that there 
had been no expectation on his part that the plaintiff yould 
do the miscellaneous repair work on the Anacostia Bridge, 
but on the contrary the appropriation was made byj Con¬ 
gress for the District of Columbia to do this work} He 
testified that the specific mention of particular items (n ap¬ 
propriation bills acted as a limitation on his approval of 
expenditures for the particular items covered by general 
legislation. The witness testified concerning the statement 
of the plaintiff that the plaintiff had not refused to pjiy the 
accounts in question in the present proceeding, that tlie said 
plaintiff had not responded to the requests of the defendant, 
that payment be made and that he took that to be a refusal, 
lie further testified that the Company had several) times 
received notices that the work had been done and thj? costs 
incurred (Tr. pp. 85-87). j 

Thereafter, and on the 9th day of May, 1933, the) Court 
ruled upon the reserved question of admissibility |of cer¬ 
tain evidence offered by the plaintiff in a written (memo¬ 
randum as follows: 

“Riding of the Court on Reserved Question of Evidence. 

At transcript page 25, Mr. Xeal, a witness for thj? plain¬ 
tiff, was asked the following question: j 

‘I will ask Mr. Xeal if he knows what work was ilone bv 

I % 

the Washington Railway & Electric Company which repre¬ 
sented the $20,000 expense you have just testified tq in con¬ 
nection with the reconstruction of the floor) system 
66 and handrail of the Anacostia Bridge in 1930 V 

to which defendants objected. Objection overruled. Ex¬ 
ception allowed. The witness answered (transcript page 
oo): j 

‘The money expended in 1930 in connection with the re¬ 
construction of the Anacostia Bridge for the Washington 
Railway & Electric Company involved $20,978.7$, and it 
was for the purchase and installation of wheel rail and fit¬ 
tings, slot rail and fittings, and manhole and Hand-hole 
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frames, conductor rails, insulators and fittings, small tools, 
labor involved in watching and lighting, barricades, mis¬ 
cellaneous hauling of equipment and tools, superintendence, 
together with removal of old track structures.’ 


The defendants moved to strike (Transcript page 35). 
Motion to strike overruled. Exception allowed. 


Bv the Court. 
(Signed) 


1 

J ust ice. 


Be it further .remembered that the foregoing contains the 

substance of all of the evidence given on the hearing of 

this cause, and each of the exceptions stated to have been 

taken bv the attornevs for the defendants were so taken 
» • 

and were dulv allowed and noted bv the Court, and in order 
that each and every thereof may be preserved and made of 
record this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 4th day of August, 1933. 

Bv the Court. 

JOSEPH W. COX, 

J ust ice. 

WILLIAM W. BRIDE, 

WILLIAM A. ROBERTS, 

Attorneys for Defendants , 

District Building. 

Xo objections to approval: 

S. R. BOWEN, 

EDWIN I). DETWILER, 

E. D. D. 

Attorneys for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 0079. Luther H. Reichelderfer, Herbert B. Crosby, 
and John C. Gotwals, Commissioners of the District of 
Columbia, District of Columbia, a municipal corporation, 
appellants, vs. Washington Railway & Electric Company, a 
bodv corporate. Court of Appeals, District of Columbia. 
Filed Sep. 28, 1933. Henry W. Hodges, Clerk. 


(3978) 
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67 Court of Appeals of the District of Columbia, April 

Term, 1933. j 

No. 6079. 


Luther H. Reichelderfer, Herbert B. Crosby, and John C. 
Gotwals, Commissioners of the District of Columbia; 
District of Columbia, a Municipal Corporation!, Appel¬ 
lants, | 

vs. 

Washington Railway & Electric Company, a Body Cor¬ 
porate, Appellee. 


Stipulation to Enlarge the Record . 

It is hereby stipulated by counsel of the respective parties 
that Exhibits Nos. 1, 2, 3, 4, 6, 6a, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 15a, and 16, attached hereto, referred to in the State¬ 
ment of Evidence as printed in the record herein, were in¬ 
advertantly omitted from the transcript, and that the same 
should be printed and attached to the record in th^s Court, 
and treated as a part of such. 

WILLIAM W. BRIDE, 

WILLIAM A. ROBERTS, 

Attorneys for Defendants. 

S. R. BOWEN, 

EDWIN D. DETWILERj 

Attorneys for Plaintiff. 


68 Exhibit No. 1. 

Note. —Same as Exhibit No. 1 to Bill of Complaint, Pages 
9 and 10 herein. 
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No. 778. Recorded February 4, 1930, at 1:35 ]P. M. 

Certificate of Indebtedness. j 

District of Columbia, Office of the Commissioners. 

No. —. Amount: $e|,855.70 

This is to certify that there is due the District of Colum¬ 
bia from the Washington Railway and Electric Company 

1—6079a 
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of the District of Columbia the sum of Five thousand, eight 
hundred fifty-five & 70/100 dollars ($5,855.70) being for one- 
half the cost of maintenance and repairs of Anacostia 
Bridge, between January 31, 1926 to January 31, 1929 by 
said District, through which the railway tracks of said Com¬ 
pany run, the said Company having, after notice by the 
Commissioners neglected and refused to do the work or to 
pay for the same after it was done. The Commissioners of 
the District of Columbia do issue this Certificate of In¬ 
debtedness against the property of said Company for said 
sum, payable within one year, with interest at the rate of 
ten per centum per annum from the date hereof until paid. 

This certificate is a lien upon the real and personal prop¬ 
erty of said Company and its franchises, and is issued pur¬ 
suant to the fifth section of an Act of Congress of the United 
States, entitled “An Act providing a permanent form of 
government for the District of Columbia/ ’ approved June 
11, 1S78. 

Witness our hands and the seal of the District of Colum¬ 
bia, this 3rd day of February 1930. 

[Dist. of Col. Seal.] 

PROCTOR L. DOUGHERTY, 

! SIDNEY F. TALIAFERRO, 

W. B. LADUE, 

Colonel of Engineers, U. S. A 
Commissioners of the District of Columbia . 

Attest: 

DANIEL E. GARGES, 

Secretary . 

70 Exhibit No. 2. 

Sheet #2. 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6360, folio 173, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 12th day of November, 
A. D. 1932. 

[seal.] 1 JEFFERSON S. COAGE, 

Recorder of Deeds, D. C. 
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Exhibit No. 3. 

I 

Sheet #1. | 

Government of the District of Columbia, Engineer 
ment, Engineer of Bridges Office. 

October 1$, 


Depart- 


1930. 


Washington Railway & Electric Co., 

14th & C Streets N. W„ 

Washington, D. C. 

Gentlemen : 

The following shows the amount expended fot Recon¬ 
struction of Floor System and Handrail of Anacostia 
Bridge in line of 11th Street, S. E. crossing 4- n acostia 
River. j 

Contract Work. 


Constructing a reinforced concrete floor system on the arch 
spans and a timber floor system on the draw span (includ¬ 
ing the removal of the existing floor and the furnishing and 
placing of all new steel work, reinforced concrete and tim¬ 
bers. as indicated on the plans). 

Furnishing and placing new handrail (including necessary 

connections, as indicated on the plans). 

Cutting out old and driving new rivets, 2987 (a} .40 each. 

Removing and replacing in the field such additional steel por¬ 
tions of the floor system as may be ordered, including rivets 
(not indicated on the plans) 40,540 lbs. @ .10 per lb. 

Extra Order £1: 


0.5 hours labor (a), $ .90 . $.45 

416.0 “ 44 <@ .85 553.60 

22.0 44 “ @ .75 16.50 

575.0 “ 44 @ .45 258.75 


$629.30 

Plus 10% . 62.93 


$692.23 


Liability insurance $S.S9 per $100.00 on $629.30_ 55.94 


$74S.17 

339.5 hours compressor @ $1.50 per hour. 509.25 

43.0 “ truck @ 1.50 “ 44 64.50 

375.0 “ air hammer @ .50 44 44 1S7.50 


52.4 Cu. Yds. concrete @ $25.50 


$1,509.42 

1,336.20 


$SO.OOO.OO 

11.000.00 

1,194.S0 

4,054.00 


2.S45.62 

$99,094.42 


$2,S45.62 
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72 Exhibit No. 3. 

Sheet #2. 

Carried forward . $99,094.42 

Deductions: 

815 Ed. Ft. timbers removed @ $8.00 M $6.52 

1712 44 44 4 4 delivered @ 55.00 M 94.16 

815 44 4 4 4 4 in place @ 55.00 M 44.83 

9326 Lbs. additional struc¬ 
tural steel . @ 0.045 419.67 

- 565.18 


Amount paid contractor. $98,529.24 

Inspection: 

6.4 months @ $216.66.$1,386.62 

42 days @ 1 6.00 . 252.00 

7S 44 @ 6.08 . 474.24 

6 44 @ ' 6.24 . 37.44 

- $2,150.30 


Blue Printing. 45.18 

156' W. I. pipe 2%". 78.66 

20' W. I. 44 4" . 18.29 

20 Gals. Plastic Waterproofing Compound .... 21.78 

Telephone . 1.70 


$100,845.15 

Placing Asphalt on Roadway. 


iz!0379—Corson & Gruman Co. 

4584 Cu. Ft. surface mix (oil) @ .40. 1,833.60 

324 44 44 binder 4 4 4 4 @ .29. 93.96 


$102,772.71 

Day Labor by Bridge Department Gang. 


Labor...$369.00 

Material: 

% cyl. acetylene. 3.06 

2 44 oxygen. 5.48 


Wedges, guides, etc 


193.53 
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2 plates, steel, %"x9"x3.96' .. 7.76 

2 angles, steel, 3"x3"x%"x3.96' 2.28 
18 bolts, mach. %"x4%" .... 1.93 

6 “ “ %"x5".67 

4 “ counterhead, y 8 "x4%" 5.15 

1 piece pipe. 1.00 

1 “ steel, 5" dia. x 3'. . 12.71 

1 differential.295.24 


528.81 


897.81 

Engineering, Superintendence, etc. 10% 89.78 


987.59 

Total cost .$lb3,760.30 


One-half cost . $51,SS0.15 

73 Exhibit No. 3. 

i 

Sheet # 3. 

Please forward check payable to the Collector qf Taxes, 
D. C. for reimbursement to the Appropriations as follows: 

Repairs to Anacostia River Bridge, D. C. 1930. .$51,386.35 
Repair & Maintenance of Bridges, D. C. 

Construction & Repair . 493.S0 


Total .$51,880.15 

H. C. WHITEHURST, 
Engineer of Highways, D. C. 

C. R. WHYTE, j 
Engineer of Bridges, D. C. 
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Sheet #1. | 

No. 11319. Recorded April 22, 1931, at 9:01 A. M. 

Certificate of Lien. i 

E.D. 222,476/9. i 

No. —. Amount: $51iS80.15. 

District of Columbia, Office of the Commissibners. 

This is to certify, that there is due The District of Co¬ 
lumbia from the Washington Railway and Electric Com- 
2—6079a 
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pany of the District of Columbia the sum of fifty-one thou¬ 
sand, eight hundred and eighty and 15/100 dollars ($51,- 
880.15), being for one-half the cost of reconstruction of the 
floor system and handrail of the Anacostia Bridge during 
the vear 1930, bv said District, through which the railway 
tracks of said Company run, the said Company having, af¬ 
ter notice by the Commissioners, neglected and refused to 
do the work or to pay for the same after it was done. The 
Commissioners of the District of Columbia do issue this 
Certificate of Indebtedness against the property of said 
Company for said sum, payable within one year, with inter¬ 
est at the rate of ten per centum per annum from the date 
hereof until paid. 

This certificate is a lien upon the real and personal prop¬ 
erty of said Company and its franchises, and is issued pur¬ 
suant to the fifth section of an Act of Congress of the 
United States, entitled “An Act providing a permanent 
form of government for the District of Columbia/’ ap¬ 
proved June 11, 1878. 

75 Exhibit No. 4. 

Sheet r=2. 

Witness our hands and the seal of the District of Co¬ 
lumbia, this 21st day of April 1931. 

[Dist. of Col. Seal.] 

L. H. REICHELDERFER, 

H. B. CROSBY, 

D. A. DAVISON (Acting), 

Commissioners of the District of Columbia. 

76 Exhibit No. 4. 

Sheet if3. 

4 4 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6548, folio 215, 
et seq., one of the Land Records of the District of Co¬ 
lumbia. 
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In testimony whereof, I have hereunto set my }iand and 
affixed the seal of this Office this 12th day of November, 
A. D. 1932. 

[seal.] JEFFERSON S. COAG[e, 

Recorder of Deeds, D. C. 

77 Exhibit No. 6. i 

Sheet #1. | 

Commissioners of the District of Columbia, Executive 

7 l 

Office, Washington. 

| 

E. D. 223,077. I 

September l|), 1929. 

Washington Railway and Electric Company, 

14th and C Streets N. W., 

Washington, D. C. , 

Gentlemen : 

Referring to the letter of the Commissioners dated Au¬ 
gust 17, 1929, enclosing bill in the amount of $2,138.15, rep¬ 
resenting one-half the cost of maintenance and repair of the 
Anacostia River Bridge and the P Street bridge pver Rock 
Creek, it is found that the first four items in the bill for the 
fiscal year 1929 had already been included in a pripr supple¬ 
mental bill covering the costs between January 31[ 1926 and 
January 31, 1929. It is therefore, requested that you sub¬ 
stitute the attached bill dated September 4, 1929, and 
amounting to $1,536.76, for the bill rendered undpr date of 
July 25, 1929 for $2,138.15. 

Very truly yours, 

(Signed) * DANIEL E. GARGES, 

Secretary Board of Commissioners 

of the District of Columbia. 


(Enclosure.) 
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78 Exhibit No. 6. 

Sheet ir2. 

/1 

Government of the District of Columbia, Engineer 

Department. 

Address reply to Engineer of Highways, Engineer of 
Bridges, D. C. 

September 5, 1929. 

Washington Railway & Electric Co., 

14th and C Streets N. W., 

Washington, D. C. 

Gentlemen : 

The following shows amounts expended for maintenance 
of the Anacostia Bridge over the Anacostia River and the 
P Street Bridge over Rock Creek during the fiscal vear 
ending June 30, 1929, one-half (Vl>) cost to be charged to 
the Railway Company using the bridges. 


Anacostia Bridge. 

Work Order 3500. 

Minor Repairs. January. 1920: 

Material: 350 bolts, mach. %" x 1*4". 

640 “ “ “ x 2 ". 

Inspection and Repairs to expansion joints, April. 1929: 
Labor . 


$9.89 

21.15 


31.04 


$31.04 

60.72 


P St. Bridge Over Rock Creek. 
Work Order 3500. 


Repair Sidewalks, July 192S: 

Labor .. $14.22 

Material: S pcs. 3" x 10" x 12' Ga. 14.40 


Refloor: 


Work Order 3503. 


2S.62 


Labor . $1,096.32 

Material: 

1000 Washers. W. I. i/>". $3.20 

520 bolts, mach. y 2 " x 7" . 21.30 

16 “ “ %" x 21". 2.98 

9 kegs 60d nails. 30.24 

6y 2 bbls. anthracene oil. 137.80 

43 pcs. 4" x 6" x 16' Ga. 71.55 

1 pc. 4" x IS" x 16' Ga. 7.53 


28.62 
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15 

pc. 4" 

X 

IS" 

’ x 14' 

Ga. 

... 9S.S5 

S 

pc. 4" 

X 

S" 

x 16' 

Ga. 

1S.5S 

143 

pc. 3" 

X 

10" 

x 14' 

Ga. 

260.13 

040 

pc. 2" 

X 

6" 

x 14' 

Ga. 

300.17 

640 

pc. 2" 

X 

6" 

x 16' 

Ga. 

456.10 

16 

pc. S" 

X 

S" 

x 16' 

Ga. 

69.88 







$1,577.40 


1,577.4 


Engineering, superintending, etc. 10% 


2.673.7j2 2.673.72 

2.704.10 
.!. 270.41 


i 


One-half cost 

79 


$3,073.51 

$1,530.76 


Exhibit No. 6. 
Sheet #3. 


Please forward check payable to the Collector bf Taxes, 
D. C., for reimbursement to Appropriation: Repailr & Main¬ 
tenance of Bridges, D. C. Construction and Repajr. 
(Signed) C. B. HU>fT, 

Engineer of Highway^, D. C. 

R. C. WHYTE, 

Engineer of Bridges, D. C. 
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Exhibit Xo. 6a. 
Engineer of Bridges, D. C. 


July p, 1930. 


Washington Railway & Electric Co., 

14th and C Streets N. W., j 

Washington, D. C. j 

Gentlemen : 

I 

The following show amounts expended for maintenance 
on the Anacostia Bridge, foot of 11th St. S. E. during the 
fiscal year ending June 30, 1930, one-half (M>) cost to be 
charged to the Railway Co., using the bridge. 

i 

Work Order 3503—August 1929. 

| 

Paint Portion: 

Labor:.$1,007.86 

Material: 

4000# red lead paste.$490.00 

88.6 gal. linseed oil. 75.31 
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2 gals, driers. 1.26 

10 “ gasoline. 1.70 

25# waste. 3.04 

1 ball chalk line. .10 


- 571.50 

- $1,579.36 

Work Order 3505—Aug. Sept. 1929. 


Paint Portion: 

Labor. 1,208.68 

Material: 

1800# red lead paste. 232.63 

40 <?al. linseed oil. 33.16 

10 gal. gasoline. 1.10 

1 “ driers. .64 


- 267.53 

- 1,476.21 


$3,055.57 


Inspection, superintendence, etc. 10%. 305.56 

Total cost. $3,361.13 

Chargeable to Washington Ry. & Elec. Co. one- 
half cost. $1,680.57 


Please forward check payable to the Collector of Taxes, 
D. C. for reimbursement to Appropriation: Repair & Main¬ 
tenance of Bridges, D. C. Construction and Repair. 

W. ROBERTSON, 

Asst. Engineer of Highways, D. C. 

C. R. WHYTE, 

Engineer of Bridges, D. C. 

Approved 7/11/1930, as to work done. 

C. A. S. SINCLAIR. 
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No. 11320. Recorded April 22, 1931, at 9:01 A. jvi. 

Certificate of Lien. j 

E. D. 222,476/9. 

No. —. Amount: $1,731.04. 

District of Columbia, Office of the Commissioners. 

This is to certify that there is due The District of Colum- 
bin from the 'Washington Railway and Electric Company 
of the District of Columbia the sum of One Thousand, 
seven hundred, thirty-one and 04/100 dollars ($1,J31.04), 
being for one-half the cost of Labor and Material furnished 
for the period February 1, 1929 to June 30, 1929, j$50.47; 
and for fiscal year ended June 30, 1930, including 1|0% for 
superintendence $1,680.57 in connection with Aijacostia 
Bridge by said District, through which the railwavf tracks 
of said Company run, the said Company having, after no¬ 
tice by the Commissioners, neglected and refused to do the 
work or to pay for the same after it was done. 

The Commissioners of the District of Columbia cjlo issue 
this Certificate of Indebtedness against the property of 
said Company for said sum, payable within one ye^ir, with 
interest at the rate of ten per centum per annum ffom the 
date hereof until paid. 

This certificate is a lien upon the real and personal prop¬ 
erty of said Company and its franchises, and is issued pur¬ 
suant to the fifth section of an Act of Congress! of the 
United States, entitled “An Act providing a permanent 
form of government for the District of Columbia’’, ap¬ 
proved June 11, 1878. 

82 Exhibit No. 7. 


Sheet # 2. j 

Witness our hands and seal of the District of Columbia, 
this 21st day of April 1931. 

[Dist. of Col. Seal.] I 

L. H. REICHELDERFER, 

H. B. CROSBY, 

D. A. DAVISON (Acting), 
Commissioners of the District of Columbia. 
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Sheet # 3. 

Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6548, folio 216, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 12th day of November, 
A. D. 1932. 

[seal.] JEFFERSON S. COAGE, 

Recorder of Deeds , D. C. 
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Engineer of Highways, D. C. 
District Building, 

Washington, D. C. 

Dear Sir: 


August 10, 1930. 


We dulv received letter of Julv 2nd, 1930, itemizing ex- 
penses incurred for maintenance of the Anacostia Bridge, 
foot of 11th Street, S. E., during the fiscal year ended June 
30th, 1930, % or $1,6S0.57 having been charged by you to 
the Washington Railway and Electric Company. 

As we construe the legislation relative thereto the obli¬ 
gation of the company is for ‘‘such underfloor construction 
as may be necessary in order that the cars may be propelled 
over said bridge by electrical conductors or cables.” (Act of 
March 3,1905, 33 Stats. 893.) 

We must therefore respectfully decline to pay the bill at 
this time for the reason the company is advised by its Legal 
Department that it is not liable therefor and that the ques¬ 
tion involved is the same as that in suit brought bv the com- 
panv against the District of Columbia—Equitv No. 51,576, 
filed June 23rd, 1930. 

We therefore suggest that said bill be held to await the 
outcome of said pending litigation, as we understand steps 
will be taken for early hearing of the case. 

Yours very truly, 


A. G. NEAL, 

Vice-President & Comptroller. 


AGN/MLL. 


SRB. CASS. HGH. 
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Government of the District of Columbia, Office of the 

Auditor, Washington. 

March 2-j, 1931. 

Washington Railwav & Electric Co., 

14th and “C” Sts. N. W., 

Washington, D. C. j 

| 

Gentlemen : j 

Under date of October 13, 1930, the Engineer of Bridges 
rendered a detailed statement covering the total cost of 
reconstruction of floor system and handrail of the Ana- 
cost ia River Bridge, representing a total cost to the District 
of Columbia of $103,760.30, one-half of which is chargeable 
to your company under the act of April 27, 1904. This bill 
was acknowledged by you under date of November 4, 1930, 
in which letter you requested additional information which 
was furnished you by the Engineer of Bridges under date 
of November 10, 1930. j 

There are two other bills against your company covering 
one-half of the cost of labor and materials, as follows: 


For the period February 1, 1929, to June 30, 1929 1 $50.47 

For the fiscal year ended June 30,1930.I 3,055.57 

10% for superintendent.j 305.56 

One-half of total cost. 1,680.57 

Our records indicate that these items have not been paid, 
and you are advised that unless payment is made on or be¬ 
fore April 1, recommendation will be made to thef Commis¬ 
sioners that a certificate of indebtedness be issued against 
your company, and recorded in the amount of fhe above 
claims, in accordance with section 5 of the aci; of June 
11, 1878. 

Very truly yours, 

(Signed) A. R. PILKERTON, 

Principal Asst . Auditor, D. C. 


ARP :c. 
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Exhibit Xo. 10. 


Mr. A. R. Pilkerton, 

Principal Asst. Auditor, 
District of Columbia. 


April 14, 1931. 


Dear Sir : 


Receipt is acknowledged of your letter of the 24th ultimo 
to the Washington Railway and Electric Company relative 
to cost of reconstruction of floor system and handrail of 
the Anacostia River Bridge, representing a total cost to the 
District of Columbia of $103,760.30, */> of which you state 
is chargeable to the Washington Railwav and Electric Com- 
pany under the act of April 27th, 1904. 

You further refer to maintenance cost on said bridge 
from February 1, 1929, to June 30, 1929, of which V 2 , or 
$50.47, has been charged to our account, and also labor and 
materials used in maintaining the Bridge for the fiscal year 
ended June 30, 1930, V-l or $1,680.57, has likewise been 
charged to this company. 

Under date of August 10th, 1930, we addressed communi¬ 
cation to the Engineer of Highways, D. C., with respect to 
the last mentioned item of $1,680.57, a copy of which is 
attached. 


In view of the fact that some of the points involved in 
suit brought by the company against the District of Co¬ 
lumbia, Equity Xo. 51575, filed June 23rd, 1930, are ap¬ 
plicable to the items of reconstruction and maintenance 
costs referred to in your letter of March 24th, 1930, we 
respectfully suggest that the bills referred to in said letter 
be held to await the outcome of the pending litigation. 

Yours very truly, 

A. G. NEAL, 

Vice-President & Comptroller . 


SRB. 

AGX/MLL. 
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87 Exhibit No. 11. j 

Government of the District of Columbia, Office bf the 

• • ' 

Auditor, Washington. 

April 15J 1931. 

Washington Railway and Electric Company, j 

10th and “E” Streets Northwest, 

Washington, D. C. j 

Attention Mr. A. G. Neal. J 

Gentlemen : 

Receipt is acknowledged of your letter of April jl4, 1931, 
relative to one-half of the cost of reconstruction of jthe floor 
svstem and handrail of the Anacostia River Bridge and to 
maintenance cost of said bridge for the period February 1, 
1929, to June 30, 1929, and for fiscal vcar ended ijune 30, 
19.30. 

In your letter you suggest that the bills referred to be 
held up awaiting the outcome of pending litigation, Equity 
Cause 51575 filed June 23, 1930. This office under date of 
April 4, 1931, recommended to the Commissioners of the 
District of Columbia that a certificate of indebtedness be 
issued against your company, and since the circumstances 
are similar to the case filed more than a vear ago, and since 
the act of June 11, 1878, permits interest at the rate of 
10/£, it is believed that this office is not justified in rescind¬ 
ing its recommendation to the Commissioners that certifi¬ 
cate of indebtedness be filed in connection with {he fore¬ 


going. 


Verv trulv vours, 

%/ * » j 


(Signed) 
ARP :c. 


A. R. PILKERTON, 
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Principal Ass’t Auditor 


Exhibit No. 12. 

April twenty-first 


D. C. 


1931. 


Hon. Board of Commissioners, 

Washington, D. C. j 

Gentlemen : 

i 

We have had certain correspondence with the Auditor’s 
Office with respect to certain bills of the District for one- 
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half the cost of reconstruction of the floor svstem and hand- 
rail of the Anacostia River Bridge and for certain main¬ 
tenance cost of said bridge. 

We have suggested that the bills referred to be held 
awaiting the outcome of pending litigation. Equity Cause 
No. 51576, filed June *23, 1930, involving certain principles 
which we think affect the present bills, but there seems to 
be a feeling that if the bills are not now paid pending the 
litigation, that a certificate of indebtedness should be issued 
against the property of this Company, and we understand 
that the Auditor's office has so recommended. 

The purpose of this letter is to state why we feel such 
recommendation should not be followed, which is that there 
is no disposition on the part of this Company to refuse to 
pay, or avoid the payment of, any of its just obligations, 
but to further state that a real difference of opinion exists 
on the part of the Company as to its liability for the pay¬ 
ment, and the bills so rendered. We think that under the 
circumstances of the case a certificate of indebtedness 
should not be issued if it should be otherwise applicable. 

We do not understand that there is any question raised 
as to the financial ability of the Company to ultimately pay 
the claims of the District if the Court should sustain its 
contentions, and in view thereof we respectfully urge that 
it would seem said certificate of indebtedness should not 
issue, and there is no justification therefor. If the claims 
of the District are upheld we expect, of course, to pay legal 
interest thereon. 

Very respect full v vours, 

; ^ ^ S. R. BOWEN, 

Vice-Pres. & Counsel. 

89 Exhibit No. 13. 

Commissioners of the District of Columbia, Executive Office, 

Washington. 

April 22, 1931. 

Mr. S. K. Bowen, Vice-Pres. & Counsel, 

Washington Railway and Electric Company, 

10th and E Streets N. W., 

Washington, D. C. 

Dear Sir : 

The Commissioners of the District of Columbia direct 
me to acknowledge the receipt of your communication of 
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the 21st instant, referring to previous correspondence with 
the Auditor’s Office with respect to certain bills of the Dis¬ 
trict for one-half cost of reconstruction of the floor system 

| * 

and hand-rail of the Anacostia Kiver Bridge, and for cer¬ 
tain maintenance cost of said bridge, and requesting that 
no certificate of indebtedness be issued against the property 
of the Washington Railway and Electric Company await¬ 
ing the outcome of pending litigation, Equity cquse No. 
51576, filed June 23,1930, involving certain principles which 
you think affect the present bills. 

The Commissioners have referred the matter to the 
Auditor, D. C. for report. 

Verv respectfully, 

(Signed) ' DANIEL E. GARGEp, 

Secretary Board of Commissioners\ D. C. 

KB. i 

90 Exhibit No. 14. 
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Commissioners of the District of Columbia, Executive Office, 

Washington. 

April 27, 1931. 

Mr. S. R. Bowen, 

Vice-Pres. and Counsel, 

Washington Railway and Electric Company, 

10th and E Streets N. W., 

Washington, D. C. 

Dear Sir : 

Referring to your letter of April 21, suggesting that cer¬ 
tificate of indebtedness be not issued against your Company 
to cover one-half the cost of reconstruction of the floor sys¬ 
tem and hand-rail of the Anacostia Bridge, and foj* certain 
maintenance cost of said bridge, I beg to advise ^ou that 
under date of April 21,1931 the Commissioners issfled these 
certificates of indebtedness, one for $51,880.15 and the other 
for $1,731.04 and they were recorded in the Office of the 
Recorder of Deeds on April 22, 1931. The reaso^i it was 
necessary to issue these certificates is that under Section 5 
of the Act of June 11, 1878 the Commissioners are directed 
to issue such certificates which bear interest at thk rate of 
10 per centum per annum until paid. A delay in recording 
the certificates awaiting the outcome of pending litigation 

to which vou refer would reduce the amount of interest 
* 
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charge in the event that said litigation was decided in 
favor of the District of Columbia. 

Yerv trulv vours, 

(Signed) ‘ " DANIEL E. GARGES, 

Secretary Board of Commissioners, D. C. 

G. 


91 Exhibit No. 15 

Government of the District of Columbia, Engineer Depart¬ 
ment. 

Address reply to Engineer of Highways. 

December 29, 1931. 

Washington Railway & Electric Co., 

10th and E Streets N. W., 

Washington, D. C. 

Gentlemen : 

The following shows amounts expended for maintenance 
of the Anacostia Bridge over the Anacostia River during 
the fiscal year ending June 30, 1931, one-half (%) cost to 
be charged to the Railway Company using the bridge. 

Work Order 3500. 

Repairs to Draw Span; July 1930: 

Labor . $28.96 

Drilling Drains & Repairs to Draw Span; Au¬ 
gust 1930: 

Labor. 45.60 

Repairs to Draw Span; September 1930: 

Labor. 6.92 

Replacing Sleeve in Draw Span; January 1930: 

Labor. 31.92 

Work Orders 3514-3523. 

Painting Portion: 


Labor . 

. $1,419.30 

Material: 


215 gals, red lead graphite. . 

276.27 

400 lbs. red lead paste. 

49.00 

35 gals, linseed oil. 

29.64 

15 gals, turpentine. 

10.88 

40 lbs. waste. 

2.81 











WASHINGTON RAILWAY & ELECTRIC COMPANY. 


88 gals, gasoline. 8.23 

6 gals, lubricating oil. 1.39 

3 gals, kerosene. .21 

2 gals, black graphite paint. . 2.10 


$1,799.83 11,799.83 

.41,913.23 

Engineering, Superintendence, Inspection, etc. 

10% . | 191.32 


Total 


2,104.55 


One-half cost. $1,052.28 

Please forward check payable to the Collector of Taxes, 
D. C. for reimbursement to Appropriation: Repair & 
Maintenance of Bridges, D. C. Construction and Repair. 

H. W. WHITEHURST, 
Engineer of Highicays, D. C\ 

C. R. WHYTE, 

Engineer of Bridges, D. C. 

92 Exhibit No. 15a. 

Office of the Auditor, District of Columbia. 

Washington, D. C., March 23, 1932. 

To amount expended by the District of Columbia 
for maintenance of the Anacostia River 
Bridge during the fiscal year 1931. $2,104.55 


One-half cost chargeable to the railway company 
using the bridge. $1,052.28 


$1,052.28 

The Washington Railway & Electric Company, {LOth and 
E Streets N. W., Washington, D. C. 

Credit: 9550 reimbursements. Repairs to Anacostia 
Bridge. 

To the District of Columbia, Dr. | 

A. R. PILKERTOjST, 
Principal Assistant Auditor\, D. C. 

Pay to the Collector of Taxes, D. C. | 
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93 Exhibit Xo. 16. 

Xo. 10213. ’Recorded April 25, 1932, at 9:22 A. M. 

Certificate of Indebtedness. 

No. —. Amount: $1,052.28. 

District of Columbia, Office of the Commissioners. 

This is to certify, that there is due The District of Colum¬ 
bia from the Washington Railway and Electric Company of 
the District of Columbia the sum of One Thousand, fifty-two 
and 2S/100 dollars, ($1,052.28), being for one-half the 
amount expended by said District for maintenance of the 
Anacostia River Bridge for the fiscal year 1931, through 
which the railway tracks of said Company run, the said Com¬ 
pany having, after notice by the Commissioners, neglected 
and refused to do the work or to pay for the same after it 
was done. The Commissioners of the District of Columbia 
do issue this Certificate of Indebtedness against the prop¬ 
erty of said Company for said sum, payable within one year, 
with interest at the rate of ten per centum per annum from 
the date hereof until paid. 

This Certificate is a lien upon the real and personal prop¬ 
erty of said Company and its franchises, and is issued pur¬ 
suant to the fifth section of an Act of Congress of the United 
States, entitled “An Act providing a permanent form of 
government for the District of Columbia’’, approved June 
11, 1878. 

Witness our hands and the seal of the District of Columbia, 
this 22nd day of April 1932. 

[Dist. of Col. Seal.] 

L. H. REICHELDERFER, 
H. B. CROSBY, 

D. A. DAVISON, 

Major of Engineers , U. S. A ., 
Commissioners of the District of Columbia . 



WASHINGTON RAILWAY & ELECTRIC COMPANY. 
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94 Exhibit No. 16. j 

Sheet #2. | 

Office of the Recorder of Deeds, District of Colombia. 

This is to certify that the foregoing is a true and verified 
copy of an instrument as recorded in Liber 6652, folio 56, 
et seq., one of the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and 
affixed the seal of this Office this 12th dav of November, A. D. 
1932. 

[seal.] JEFFERSON S. COAGE, 

Recorder of Deeds\ D. C. 

[Endorsed:] No. 6079. Luther H. Reichelderfer <pt al. vs. 
Washington Railwav & Electric Co. Additional record as 
per stipulation of counsel. Court of Appeals, District of 
Columbia. Filed Oct. 16, 1933. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia 

Xo. 6079. April Term, 1933 

Luther H. Reichelderfer, Herbert B. Crosby, 
and John C. Gotwals, Commissioners of the District 

i 

of Columbia; District of Columbia, a -Municipal 
Corporation, Appellants 

v. ! 

Washington Railway <fc Electric Company, | a 

Body Corporate 

BRIEF ON BEHALF OF APPELLANTS 

STATEMENT OF FACTS 

This cause, which reaches this Court on an assign¬ 
ment of errors by the appellants, the District of 
Columbia, et ah, arose on a bill of equity filed by 
the appellee, plaintiff in the Supreme Court of the 
District of Columbia, the Washington Railway & 
Electric Company, a street railway corporation. The 
Washington Railway & Electric Company, appellee, 
was originally incorporated as the Washington & 
Great Falls Electric Railway Company under 1 a 
provision of an Act of Congress approved July ^9, 


I 


2 


1892 (27 St at. 326). Under the authority of an Act 
of Congress approved June 5. 1900 (31 Stat. 270), 
the said predecessor company was authorized under 
specific terms and obligations to consolidate with the 
Anacostia and Potomac River Company, and other 
street railway companies, and to change its corporate 
name to that at present used, the Washington Railway 
& Electric Company. This action was taken by the 
filing of a certificate in accordance with the Act, on 
January 31. 1902. Under the provisions of the ena¬ 
bling Act, the appellee, the Washington Railway & 
Electric Company, purchased all of the estate, prop- 
ertv, rights, and franchises of the Anacostia and 
Potomac* River Railroad Company on August 22,1912. 

The suit was brought by the appellee for the pur¬ 
pose of having declared void certain liens on its 
property created by the action of the Commissioners 
of the District of Columbia in filing and recording 
certain certificates of indebtedness with the Recorder 
of Deeds for the purpose of enforcing the payment of 
charges against the Railway Company for one half 
the cost of maintenance and repair of the Anacostia 
Bridge over the river of like name in the District of 
Columbia. Said bridge is occupied by the tracks of 
the appellee. 

The charges in question were imposed upon the 
appellee by the provisions of the Act of April 27, 1904, 
(33 Stat. 372), and the certificates of indebtedness 
creating the liens against the property of the appellee 
were recorded in accordance with the terms of the 
Act approved June 11, 1S78 (20 Stat. 106). These 



statutory provisions are set forth and discussed here¬ 
inafter. The amounts of the charges against j the 
appellee, the date upon which bills were rendered j the 
period covered by the said bills, and the date upon 
which the corresponding certificates of indebtedness 
were recorded are set forth in the following; tabulation: 


Amount 

Date of bill 

Period covered 

Date 

cordii 

of re¬ 
ts lien 

$5, 855. 70 

Feb. 13.1929 

Jan. 31. 1926, to Jan. 31. 1929. 

Feb. 

3,1930 

50.48 
1,680. 57 

Sept. 10,1929 
July 2,1930 

Jan. 31, 1929, to June 30, 1929... 

June 30, 1929, to June 30. 1930. 

^Apr. 

22,1931 

51,8S0.15 

Oct. 13,1930 

During year 1930. 

Apr. 

22.1931 

1,052.28 

Dec. 29,1931 

June 30, 1930. to June 30, 1931. 

Apr. 

22,1932 


There is no question as to the accuracy or reasons,ble- 
ness of the charges. 

In addition to the amounts set forth in the bills, 
the certificates of indebtedness covered interest at 
the rate of ten percent per annum on the amounts due 
and payable as provided by the Act of June 11, 1&78, 
supra. 

It was the appellee's contention that the chajrges 
were void and the certificates of indebtedness invalid 
because of the repeal by implication of the Act of 
April 27, 1904, under which the appellants had levied 
the charges. 

THE EVIDENCE 

Due to the nature of the cause, the evidence Con¬ 
sists principally of exhibits setting forth in itemized 
statements the costs which were incurred by the Dis¬ 
trict of Columbia in the maintenance and repair of 
the Anacostia Bridge, the demands for payment by 
officials of the District of Columbia Government, 
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certain communications in response to such demands 
for payment, the certificates of indebtedness them¬ 
selves. and several certificates verifying the recording 
of the above instruments. These exhibits appear in 
the printed record on page 55 and the following pages, 
and in connection with the original and supplemental 
bills of complaint (R. p. 9 et seq.). The testimony 
was largely explanatory of the exhibits and in con¬ 
nection with their identification. The evidence will 
be discussed under headings indicative of issues to 
which it is related. 

NOTICE 

In its original bill of complaint, Paragraph 11 (R. 
p. 4), the appellee alleged that the several certifi¬ 
cates of indebtedness were issued, made and recorded 
“without notice or warning.” However, during the 
trial, appellee endeavored to show that there had 
been no notice of the maintenance and repair work 
on the Anacostia Bridge, and that Mr. Xeal, the 
Vice President and Controller of the appellee, the 
Street Railway Company, had no knowledge of any 
request by the appellants that the Railway Company 
perform the work. At page 42 of the record, the 

i 

same witness testified that the appellee was not 
requested to do any of the work covered by Exhibits 
6 and 6a. As shown by the record, the witness sub¬ 
sequently was permitted to testify that the Commis¬ 
sioners of the District of Columbia had not given 
the appellee notice that work was going to be done 
on the Anacostia Bridge, and “the witness further 
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testified that the Company had never received Notice 
of repairs to be performed on the bridge and tjhat it 
had never been requested to perform repair wdrk on 
the bridge” (R. p. 43). j 

Apparently, upon the allegation of the bill of com¬ 
plaint and the above statements of the witness for 
the appellee, the Supreme Court found in its fjnding 
of fact Xo. 7 (R. p. 30) as follows: | 


7. That as to each of the said iteqls the 
plaintiff was not requested to do thej work 
but that the work was done by the defendants, 
and the plaintiff was thereupon billed for the 
work, and that the plaintiff did not pay the 
said amounts, and that the defendants! there¬ 
upon filed the said certificates of indebtedness, 
without hearing, notice or warning to the 
plaintiff. | 

The record shows that the appellee, through its 
officers and employees, was of necessity familiar with 
operations over the Anacostia Bridge and jhat it 
would be obliged to have actual notice of any main¬ 
tenance and repair work done thereon (R. jp. 43). 
It is further shown that one of the accounts, that 
embraced in plaintiff's Exhibit Xo. 1, included, prior 
to correction, an amount of 81,638.78 on account of 
a charge to the Washington Railway and Electric 
Company for the cost of work in the track sp^ce and 
two feet exterior thereto, the said work having been 
performed by the District of Columbia, and reim¬ 
bursement for the charge having been made J by the 
appellee Railway Company. Reference to [sheet 2 
of Exhibit Xo. 1 shows that the charges for reflooring 
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the draw span and placing new “Z ” bars under the 
roadway were an integral part of the work of main¬ 
tenance and repair by day labor performed on the 
Anacostia Bridge bv the District of Columbia, and 
that the amount of S1,63S.78, conceded by the appellee 
to be a just charge, and paid by the appellee, was an 
administrative allocation of the costs of the general 
work. Obviously, the appellee had as much notice 
of the repair work in general as it had of the work 
performed by the District of Columbia within the 
track space. 

Over the objection of counsel for the appellant, the 
witness testified (R. p. 40) that an amount of $20,- 
978.78 was spent bv the Street Railwav Companv in 

1 V V l V 

! 

“connection with the reconstruction of the floor 
svstem and handrail of the Anacostia Bridge in 

%j o 


1930”, and for the purchase and installation of wheel 
rail and fittings, slot-rail and fittings, and the man¬ 
hole and hand-hole frame, etc. Again, it is obvious 
that this extensive work, performed simultaneously 
with and as 1 a part of the reconstruction program, 
must have been done with full knowledge of the re¬ 
construction program, and must have consisted of 
that part of the maintenance and repair of the bridge 
which was to be performed directly by Street Railway 
Company labor. The record is replete with state¬ 
ments of demands for payments of one-half the cost 

of the work done bv the District of Columbia. Ex- 

%/ 

i 

hibit Xo. 2 (R. p. 11) is the demand for the payment 
for one-half the cost of the items expended in the 
years from January 31, 1926, to January 31, 1929, 


and shown on page 20, Exhibit No. 1. The latter 
exhibit contains the initial demand for payment arjd a 
reference to the Act approved April 27, 1904, under 
which the obligation of the appellee accrued. Ex¬ 
hibits 3 (R. p. 11), 4 (R. p. 12), 5 (R. p. 14), and 6 
(R. p. 17), all to the original bill, Exhibit 3 (R. p. 57), 
Exhibit 6 and 6a (R. p. 63), Exhibit 9 (R. p. 67), Ex- 
hibit 11 (R. p. 69), Exhibit 14 (R. p. 71), Exhibit 15 
(R. p. 72), and Exhibit 15a (R. p. 73), all consist of 
communications from the Government of the dis¬ 
trict of Columbia to the appellee demanding payrrient 
and setting forth in detail the items of cost constitut¬ 
ing the one-half cost of maintenance and repair 
chargeable to the Railway Company. j 

Exhibit No. 9 (R. p. 67), a letter from the Principal 
Assistant Auditor of the District of Columbia tojthe 
Washington Railway and Electric Company, Spe¬ 
cifically advises the latter that “recommendation 
will be made to the Commissioners that a certificate 
of indebtedness be issued against your company, 
and recorded in the amount of the above claims!, in 
accordance with section 5 of the act of June 11, 
1878.'’ Furthermore, Mr. Arthur R. Pilker^on, 
Assistant Auditor for the District of Columbia, 
testified (R. p. 48) that bills for the work on the 
Anacostia Bridge had been rendered against the 
appellee and the records of the District of Columbia 
bore evidence of the receipt of such bills. He fur¬ 
ther testified that certain language embraced in the 
form of certificate of indebtedness and relating; to 
notice to the Company was merely formal and (was 
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inapplicable to charges for repair and maintenance 
of bridges and was present merely because of the 
use of the same form in collecting for paving on public 
streets (R. p. 50, et seq.). The witness readily ad¬ 
mitted that the appellee had not been requested to 
perform the work with its own forces, and that the 
work was in fact done by the District of Columbia 
u either through contract or its own employees” 
(R. p. 52). On redirect examination, he reiterated 
that notice of completion of the work and demands 
for payment had been made upon the appellee on 
each instance. 

Without at this time discussing the necessity for 
notice of the actual performance of the work of repair 
and maintenance of the Anacostia Bridge, or notice 
of the intention to issue a certificate of indebtedness, 
it is respectfully submitted that the matters above 
indicated demonstrate: 

1st! That the appellee was in fact aware of 
the performance of work of repair and mainte¬ 
nance of the said bridge. 

2nd. That the appellee had in practice re¬ 
quired no formal notice of intention to repair, 
but had, through long periods of time, pro¬ 
ceeded with the work of repairing its own 
tracks by its own forces in cooperation with 
the repair work done by the District of Colum¬ 
bia forces. 

3rd. That the appellee paid at least one 
amount of SI,638.78 for paving work within 
its own track space and two feet exterior 
thereto when said work was done by the 
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District of Columbia on account of the appellee 
and without showing of notice, although tjiis 
class of work is admittedly a direct 100-percint 
obligation of the appellee Street Railway 
Company. 

CONTEMPORANEOUS CONSTRUCTION 

In Paragraph 16 of its original bill of complaint 
(R. p. 7), appellee averred that: 

such contemporaneous construction heretofore 
placed and followed for many years by the 
defendants upon the provisions of the said 
Act of April 27, 1904, and subsequent legisla¬ 
tion amending, modifying or changing t[he 
manner of meeting the costs of the mainte¬ 
nance and repairs of the Anacostia Rifer 
Bridge, and the long settled policy of Congress 
in making direct appropriations therefor, 
should and ought not to be lightly disre¬ 
garded, but on the contrarv should now be 
adhered to by the defendants, and that |he 
said costs and charges herein complained of 
and the said certificate of indebtedness herein 
complained of so made and recorded are there¬ 
fore so actually and palpably inequitable, Un¬ 
reasonable and arbitrary as to render fhe 
same null and void and therefore should j be 
cancelled and set aside. 

Not one word of evidence was adduced indicating 
an administrative contemporaneous construction j of 
the several statutes of importance in this proceeding 
which indicated in any manner an intention on j;he 
part of the appellents to relieve the appellee of lia¬ 
bility for the maintenance and repair of the Anacosltia 
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Bridge, as provided in the Act approved April 27, 
1904. On the contrary, at the trial the witness for 
the appellants testified (R. p. 51) that under the 
provisions of the Act of 1904 the appellee had paid 
bills for one half the cost of repairs to the Anacostia 
Bridge (R. pp. 49 and 51) in amounts as follows: 


Date Amount I 


February 1. 1912...j 143.43 For replacing floor and material. 

July 15, 1913. 395.15 For painting and material. 

August 13. 1914...; 1,011.01 For repairs during the fiscal year 1913. 

February 20, 1915.. 1SS. 49 For repairs to flooring of the draw on the bridge. 


The witness testified that all of these charges and 
payments were for work done by the District of 
Columbia in making repairs, and that they were 
shown on the ledger accounts of the District of Colum¬ 
bia as charges under the Act of 1904. These amounts 
were not paid under protest. They are substantially 
identical in kind with the general expenses involved 
in the present litigation. They were paid in reim¬ 
bursement of expenses incurred out of its appropria¬ 
tions by the District of Columbia, and there is not 
the slightest evidence that any more notice was given 
the appellee in regard to these items than the practical 
and actual notice in the present instances. The ques¬ 
tion of the weight to be given such payments as con¬ 
temporaneous construction is discussed in the legal 
arguments following, but it is evident that the full force 
of k ‘contemporaneous construction ” is in favor of the 
position of the appellants—not that of the appellee. 

With respect to the P Street Bridge over Rock 
Creek, evidence was adduced by the appellee, ap- 
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pellee’s Exhibits No. 6 and 7, (R. p. 17) which shoe's 

i 

that the appellee paid an amount of $1,486.28, con¬ 
stituting a part of the bill rendered by the appellejnt 
District of Columbia for the fiscal year ending Juffe 
30, 1929. The amount transmitted constituted ope 
half the cost of the maintenance of the P Street Bridge 
over Rock Creek and was paid in conformity with a 
statute substantially identical to the Act of April 27, 
1904. The statute relating to the maintenance of P 
Street Bridge w’as approved Aug. 7, 1894 and is ^et 
forth in the appendix. Since the cost of maintaining 
the P Street Bridge is initially borne by the District 
of Columbia out of general appropriations, and cjne 
half the amount expended w^as subsequently recovered 
as shown by the record, as late as the fiscal year 19£9, 

I 

there is established emphatic proof that the District 
of Columbia had made no “ contemporaneous con¬ 
struction" of the appropriation statutes indicating 
thought of repeal by implication of the Act of April 
27, 1904. 

MAINTENANCE AND REPAIR 

In addition to its contention that the Act of A^ril 
27, 1904, requiring that the payment of one half the 
cost of maintenance and repairs to the Anaco^tia 

i 

River Bridge be made by the appellee, was repealed 
by implication, the appellee alleged in a supplemental 
bill of complaint (R. p. 26, Paragraph 5), that the 
amount $51,880.15, levied against it for w^ork in the 
year 1930, w^as for reconstruction of the floor system 
and handrail of said bridge, and that there is no 

i 

statute “ which requires plaintiff to pay for any re- 
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construction of the Anacostia River Bridge. 77 Refer¬ 
ence to Exhibit Xo. 3 (R. p. 57) reveals the class and 
kind of work involved in the “ reconstruction 77 of the 
Anacostia Bridge. The mere inspection of these 
items is sufficient to disprove any contention that a 
new bridge was substituted or the old bridge sub- 
stantiallv rebuilt. It will be seen that the items in- 

K/ 

elude no provision for abutments, approaches, under- 
structure, draw spans, or any of the major features 
which would be essential in any reconstruction, and 
that on the contrary the items, although considerable 
in amount, are primarily of a type necessary and used 
in the maintenance and repair of the floor system and 
handrail. 

Analysis of the legal meaning of the phrases 
“maintenance and repair 7 ’ and “reconstruction 77 
appears hereafter, but in view of the allegations of 
ambiguity, reference is made to District of Colum¬ 
bia Appropriations Act for the fiscal year ending 
June 30, 1930, approved February 25, 1929 (45 Stat. 
1274). The clause affecting the Anacostia Bridge in 
this Act reads as follows: 

For reconstruction of the floor svstem and 

%/ 

handrail of the Anacostia River Bridge, in¬ 
cluding personal services and other necessary 
expenses, $120,000. 

There is set forth hereafter the full discussion before 
the Sub-Committee of the Committee on Appro¬ 
priations of the United States Senate, 70th Congress, 
2nd Session, H.R. 16422 (R. p. 19), which discussion 
was before the trial court in this cause, and clearly 
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indicates the character of repairs intended to be 
included in the authorized appropriation item of 

$120,000. I 

It is also significant that the Commissioners of the 
District of Columbia in this discussion proposed!to 


Congress that the Railway Company, appellee, be 
relieved of the charge of one half the cost of main¬ 
tenance and repair under the Act of April 27, 1904, 
but that Congress refused to follow this course of 
action and reported the appropriation item as ab<j>ve 
set forth. ! 

i 

Hearings before the subcommittee of the Commit¬ 
tee on Appropriations, United States Senate, Seven¬ 


tieth Congress, second session, on H.R. 16422 (phge 
19): 


RECONSTRUCTION OF FLOOR SYSTEM OF | 
ANACOSTIA RIVER BRIDGE 

i 

Commissioner Dougherty. I am goins^ to 
ask the committee to turn back on page 31, 
lines 3, 4, and 5, “for reconstruction of the 

i 

floor svstem and handrail of the Anaco'stia 
River Bridge, including personal services ^nd 
other necessary expenses, $120,000.” 

Senator Bingham. That was submitted by 
the Budget in the supplementary estimate} 

Colonel Ladue. Yes; the item, I may say, 
has the full backing of the commissioners. 
We appreciate the necessity of it, and are 
anxious to have that work done, but in Con¬ 
nection with the matter attention is drawn to 
an old provision of law in the appropriation 
act for the fiscal year 1905, 23 years ago, y*hen 
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provision was made for the construction of the 
Anacostia Bridge; that is, the building of the 
present bridge. It was at that time provided 
as follows (reading): 

“That the Anacostia and Potomac River 
Railroad Co. shall pay the entire cost of the 
pavement between the exterior rails of its 
tracks on said bridge and for a distance of 2 
feet from the said exterior rails of said tracks 
on each side thereof and the cost of the entire 
floor system supporting said pavement.’ 7 

But at the end of the item for the recon¬ 
struction of the bridge there is the following 
(reading): 

“And hereafter one half of the cost of the 
maintenance and repairs of this bridge shall 
be borne by the said railway company or com¬ 
panies, and shall be collected-” 

And so forth. 

We feel that while that provision is in line 
with what has been done in the case of other 
bridges and is probably not objectionable, 
while we have no reason for opposing that as 
a general proposition at this time, still it seems 
to us that when we are going into a project 
for rebuilding the roadway, the floor construc¬ 
tion of that bridge, at a cost of $120,000, it is 
rather unfair to the railway company to 
compel them to bear $60,000 of this expense. 
It is a street proposition, a roadway proposi¬ 
tion, and has nothing to do with the fact that 
the street railway company is running over 
that bridge, and we would like to propose 
language of an amendment in there which 
would relieve the street-railway company 
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of the necessity of paying one half of the cosp of 
building and resurfacing that roadway, ind 
requiring them only to pay for the spiace 
between the tracks, and 2 feet on each Side 
thereof, as has been done in the case of the 
Highway Bridge and the Key Bridge. i 
Senator Bingham. Your proposal, as I un¬ 
derstand it, then, is not to relieve the railway 
company from paying anything, but to require 
them to pay only for that part of the surfac¬ 
ing between their tracks and for 2 feet on each 
side of them and nothing for the rest of it? 
Colonel Ladue. That is the idea. | 

Senator Bingham. Have you an amendment 
ready to submit? | 

Senator Jones. That was a part of j the 
original construction of the bridge, was it (not? 
Colonel Ladue. Yes. | 

Senator Jones. That was a part of it when 
the law was passed? 

Colonel Ladue. Yes; but when the la\^ was 
passed they were required to pay the Entire 
cost only of the pavement between itheir 
tracks and for 2 feet outside of them. fThev 
never did pay the cost of the whole construc¬ 
tion, but the law required them to pa[y for 
one half the cost of the repairs. j 

Senator Jones. Which covered the jvhole 
bridge surface otherwise? j 

Colonel Ladue. Yes; also sidewalks and 
handrails. 

Senator Jones. Now you want to relieve 
them from that? j 

Colonel Ladue. We think when we are; going 
to replace the surface of the roadwajq the 
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necessity of which arises from the heavier 
loads on trucks and the heavier service which 
the roadway is now subjected to, and not at 
all due to anything that the railway company 
has done, and it becomes necessary to put in a 
heavier form of construction there, it is unfair 
to the railway company to say, “Simply be¬ 
cause vou cross this bridge, vou will have to 
pay one half of the cost of rebuilding it so as 
to fit it for the truck traffic.” 

Senator Bingham. Am I to understand that 
the present condition of the pavement there, 
bv which the surface of the road has been 
pushed up to almost the height of the side¬ 
walk, making it very dangerous, so that auto¬ 
mobiles can go over the curb easily, is due 
entirely to the trucks and traffic, and not to 
street cars or the use of them? 

Colonel Ladue. That is so, exactly. This 
is a construction proposition. 

Senator Bingham. Have vou an amend- 
ment prepared? 

Colonel Ladue. I have the following in 
pencil: That on page 31, line 5, at the end of 
the wording as it now appears, the following 
be added: 

"Provided, That the street railway com¬ 
pany using said bridge shall be required to 
pay only the cost of paving between and 2 
feet exterior to its tracks and such recon¬ 
struction of its track system as may be 
necessarv.” 

Senator Jones. You think that proviso is 
necessary under the original act? In other 
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words, that proviso is supposed to mddify 
existing law? | 

Colonel Ladue. It is supposed to modify a 
provision in an appropriation act passed back 
in 1905. j 

Senator Jones. Yes; the existing law? j 

Colonel Ladue. Yes; existing law. 

Senator Copeland. You would like to jhave 
this pass, would you not? 

Colonel Ladue. Yes. i 

i 

Senator Copeland. Then whv do voh not 
leave out the word “only” ? They will imffiedi- 
ately raise the question on that in the Senate. 

Colonel Ladue. We fear that if we 'leave 
out the word “only” it will go back to tLJis old 
provision and they will have to pay one half 
of the cost. | 

Senator Copeland. I predict that i£ you 
do not leave out the word “only”, you will not 
pass it. 

Senator Jones. It is subject to a polint of 
order, anyhow. 

Senator Copeland. Has the bridge been 

weakened in anv way? 

~ | 

Colonel Ladue. I think the main structure 
is in satisfactory condition. The flodr sys¬ 
tem is like the old floor system of the,High¬ 
way Bridge. They were put down 25 years 
ago. That consists of steel buckle plates on 
which the pavement is laid. It was al^ right 
for the traffic of that time, but with the 
heavier trucks we are now having, tho^e steel 
buckle plates are not adequate. They break 
or bend, and they vibrate so that the pave¬ 
ment will not stay. 
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As to the Highway Bridge, we have just 
finished the entire removal of those steel buckle 
plates and their replacement by steel beams, 
with a wood floor on top and a pavement on 
top of that, and it is a similar construction to 
that we want to put in on the Anacostia 
Bridge. 

Senator Bingham. What is the next item? 

The statement of the Conference Managers for the 
House, in reporting the Appropriation Bill, including 
the Anacostia Bridge item, appears in the Congres¬ 
sional Record, Volume 70, page 3950, as follows: 

On amendment Xo. 33: “ Strikes out the 
provision, as proposed by the Senate, provid¬ 
ing that so much of the cost of work for the 
reconstruction of the floor system and hand¬ 
rail of the Anacostia Bridge as relates to the 
paving between and 2 feet exterior to the 
outer rails of the street car tracks and to the 
reconstruction of the street railway track 
system, shall be paid by the street railway 
company using the bridge.” 

This disposes of the amendment proposed by the 
Commissioners as necessary to avoid the effects of 
the Act of April 27, 1904, and sufficiently clarifies the 
Congressional intention to keep the provisions of that 
Act in effect. Authority supporting the propriety 
of the use of quotations from Congressional authority 
responsible for legislation is set forth hereinafter. 

There is no contention but that the other items of 
expense involved in this cause were for maintenance 
and repair as contemplated by the Act of April 27, 
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1904, and it is respectfully suggested that examina¬ 
tion of the record establishes beyond doubt that the 
costs of the alleged “ reconstruction ” of 1930 are 
merely more extensive, although of identically} the 
same character. 

ARGUMENT 

The essential question in this cause is one of sjatu- 
tory construction. This question is before this Hon¬ 
orable Court by reason of error assigned (No, 11, 
R. p. 34), which sets forth that the trial court ^rred 
“in finding that the Act of March 3, 1905, repealed 
by implication all prior requirements upon the plain¬ 
tiff for the maintenance and repair of the Anac ostia 
River Bridge.” ! 

This conclusion of the trial court is set forth in the 
conclusions of law (R. p. 31). 

In its original bill of complaint (Paragraph 14, 
R. p. 6), the appellee alleged that the Act approved 
April 27, 1904, did not require the appellee Railway 
Company “to pay one half of the entire cost of the 
maintenance and repairs to the Anacostia River 
Bridge nor do said provisions of said Acts orj any 
other Act authorize the defendants to so assess, |evey 

i 

and charge said costs against the plaintiff, and collect 
said costs from the plaintiff in the manner herei^i set 

i 

forth, or any other manner * * *.” And further, 

that the present levies “constitute an attempt to 
take plaintiff’s property without due process of law 
and without just compensation.” 

It therefore becomes necessary to analyze the 
several statutes involved. The Act under \|hich 
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the appellants claimed for the District of Columbia 
the amounts litigated in this cause was the Act 
approved April 27, 1904 (33 Stat. 372), making 
appropriations for the District of Columbia for the 
fiscal year ending June 30, 1905. The pertinent 
provisions read as follows: 

For the reconstruction of the Anacostia 
bridge, under direction of the Commissioners 
of the District of Columbia, one hundred 
thousand dollars, and the said Commissioners 
are authorized to enter into a contract or 
contracts for the reconstruction of said bridge, 
to be completed within two years from July 
first, nineteen hundred and four, at a cost not 
to exceed two hundred and fiftv thousand 
dollars, to be paid from time to time as ap¬ 
propriations therefor may be made by law: 
Provided , That the Anacostia and Potomac 
River Railroad Company shall pay the entire 
cost of the pavement between the exterior 
rails of its tracks on said bridge and for a dis¬ 
tance of two feet from the said exterior rails 
of said tracks on each side thereof and the 
cost of the entire floor system supporting 
said pavement, to be collected in the same 
manner as the cost of laying pavements be¬ 
tween the rails and tracks of street railways 
as provided for in section five of “An Act pro¬ 
viding a permanent form of government for 
the District of Columbia”, approved June 
eleventh, eighteen hundred and seventy-eight, 
and paid into the Treasury one half to the 
credit of the United States and one half to 
the credit of the District of Columbia: Pro- 
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vided further, That any other railroad company 
now or hereafter authorized by Congress to 
use said bridge shall have the right to use the 
tracks of the Anacostia and Potomac River 
Railroad Company thereon upon such recip¬ 
rocal trackage and such compensation as piay 
be mutually agreed upon, and in case of failure 
to reach such an agreement that the supreme 
court of the District of Columbia shall, upon 
petition filed by either party, fix and determine 
the same. And hereafter one half of the cost 
of the maintenance and repairs of this bridge 
shall be borne by the said railway company or 
companies, and shall be collected in the sjame 
manner as the cost of laying pavements be¬ 
tween the rails and tracks of street railwavs, 
and paid into the Treasury, as provided for 
above. j 

The concluding sentence of the above qupted 
statute is certainly sufficiently clear and consistent, 
and indicated the express intention of Congress to 
provide for the recovery of amounts of money ex¬ 
pended in the maintenance and repairs of the Anacostia 
Bridge from the street railway company or companies 
who exercise the privilege of operating over this ex¬ 
pensive structure. The word “ hereafter ”, as used 
in this statute, took its plain legal significance as 
covering an indefinite period in the future to com¬ 
mence at the effective date of the statute. j 
As judicially defined, the word “hereafter” usdd in 
statutes, indicates that the language becomes opera¬ 
tive with the effective date of the statute and con¬ 
tinues in effect until repealed, unless qualified so as to 
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be applicable to a specific period. Beer v. United 
States , 1S1 Fed. 402, 403; Perkins Co. v. United States , 
ISO Fed. 935, 937; Gerding v. Beall , 63 Ga. 561, 562; 
Thatcher v. Haun , 12 Iowa 303, 311; Evansville & 
C.R. Co. v. Barbee, 57 Ind. 592. 593; IForrfs ct Phrases , 
Vol. 4, 1st Series, page 327S, 29 C.J. 347. In the Act 

i 

of April 27, 1904, the word is also used to distinguish 
between capital costs to be paid once and permanent 
levies to be paid as accrued. 

It is submitted that the language of the statute is 
clear and unambiguous. The method of collection of 
the amounts in question is as stated under the pro¬ 
visions of the Act approved June 11, 1S7S (20 Stat. 
106), the pertinent language of which is as follows; 

That if any street-railway company shall 
neglect or refuse to perform the work required 
by this act, said pavement shall be laid be¬ 
tween the tracks and exterior thereto of such 
railway by the District of Columbia; and if 
such company shall fail or refuse to pay the 
sum due from them in respect of the work done 
by or under the orders of the proper officials of 
said District in such case of the neglect or 
refusal of such railway company to perform 
the work required as aforesaid, the Commis¬ 
sioners of the District of Columbia shall issue 
certificates of indebtedness against the prop¬ 
erty, real or personal, of such railway com¬ 
pany, which certificates shall bear interest at 
the rate of ten per centum per annum until 
paid, and which, until they are paid, shall 
remain and be a lien upon the property on or 
against which they are issued together with 


the franchise of said company; and if the paid 
certificates are not paid within one year,| the 
said Commissioners of the District of Colum¬ 
bia may proceed to seli the property against 
which they are issued, or so much thereof as 
may be necessary to pay the amount due, $uch 
sale to be first duly advertised dailv for one 
week in some newspaper published in the city 
of Washington, and to be at public auction 
to the highest bidder. I 


It was under this Act that the certificates of in¬ 


debtedness against the appellee were filed by the 
Commissioners of the District of Columbia ijpon 
failure of the appellee to pay the just charges re¬ 
quired by the Act of 1904. supra. The appellee rplied 
substantially upon the Act of March 3, 1905,i (33 
Stat. 893) to effectuate a repeal by implication of 
the provisions of the Act of April 27. 1904. The 
former Act reads as follows: I 


The reconstruction of the Anacostia Bridge, 
authorized in the District of Columbia appro¬ 
priation Act for the fiscal year nineteen hun¬ 
dred and five, may be on the line of the Exist¬ 
ing bridge or on such other line as may be 
determined by the commissioners of the Dis¬ 
trict of Columbia * * * and Provided 

further, that in addition to the requirements 
heretofore made as to the payment for a portion 
of said work upon said bridge by the Anacbstia 
and Potomac River Railroad Company said 
company shall, when directed by the said 
Commissioners, deposit with the Collector of 
Taxes of the District of Columbia, to the credit 
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of the appropriation for the reconstruction of 
said bridge, the sum of three thousand three 
hundred dollars to defray the cost of such 
underfloor construction as mav be necessary 

V v 

in order that the cars of said company may be 
propelled over said bridge by underfloor elec¬ 
trical conductors or cables, and the entire cost 
of maintenance of said underfloor construction 
shall, thereafter, be borne by said railroad 
company, and no cars shall be propelled across 
said bridge unless all electrical conductors or 
cables furnishing power for the propulsion of 
the same shall be placed under floor of said 
bridge. 

It was upon this theory that the trial court con¬ 
cluded to enjoin enforcement of the certificates of in¬ 
debtedness and to restrain the collection of the assess¬ 
ments (Conclusion of Law Xo. 2, R. p. 31). 

It is respectfully submitted that no consideration 
can be given to the contentions advanced by the ap¬ 
pellee on any other ground than strict statutory con¬ 
struction of the Acts of April 27, 1904, and March 3, 
1905. Reference to the legislative history of appro¬ 
priations for the Anacostia Bridge, set forth herein¬ 
after as Appendix A, will indicate that the language of 
the Appropriations Acts for every year from the open¬ 
ing of the bridge under the Act approved March 2, 
1907, until provision was made for the restoration of 
the floor system and handrail in the Appropriation 
Act approved February 25, 1929, was absolutely 
identical, differences occurring only in the amount 
of money appropriated. It follows that any question 
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of contemporaneous construction may be dismissed 
as affecting the continuing validity of the Ait of 
April 27, 1904, for, as has been heretofore pointed 
out in the presentation of the evidence, the appellee 
actually paid its one half of the cost of maintenance 
and repair in several years during this period ifnder 
identical language to that covering the fiscal years 
1926 to 1929, for which period they have refused to 
pay. | 

I 

In this connection reference has been made tb the 
substantial similarity of the Act requiring payment of 
one half the cost of maintenance and repairs of the 
P Street Bridge, under which the appellee paid one 
half the cost of repair for the year ending Junb 30, 
1929 (see Exhibit No. 5 of the original bill, R. 14, 
et seq.), thus conceding the continuing Congressional 
intention and administrative alertness in collecting 
for one half the cost of maintenance and repair df the 
bridge structures used by the Street Railway Com¬ 
pany. Incidentally, the appellee's compliance with 
the statutory requirements in the case of tjie P 
Street Bridge and on numerous occasions in the case 
of the Anacostia Bridge after the passage of the 
alleged repeal Act of March 3, 1905, doe^ not 
strengthen its contention that such charge^ are 
confiscatory and unconstitutional. 

Some additional contention is made that the (differ¬ 
ence in the language in the Appropriations Actj rela¬ 
tive to the Anacostia Bridge for the year ending 
June 30, 1930, justifies a conclusion that the ljnain- 
tenance and repair work done thereunder was not 
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such as was contemplated by the Act of April 27, 

1904. Obviously this contention is inconsistent with 

%/ 

the principal contention that the Act of 1904 was 
repealed by implication by the Act of 1905. It is 
respectfully submitted that it follows that conclusion 
of law Xo. 3 (R. p. 31) is but a reiteration of con¬ 
clusion of law Xo. 2 (idem.). The provision of the 
Act of February 25, 1929 (45 Stat. 1274), providing 
appropriations for the fiscal year ending June 30, 
1930. was as follows: 

For reconstruction of the floor system and 
handrail of the Anacostia River Bridge, in¬ 
cluding personal services and other neeessar}' 
expenses, $120,000. 

The appellee sought to distinguish such reconstruc¬ 
tion from maintenance and repair. The nature of 
the work involved under this item and the legislative 
history in the Act of the word “ reconstruction ” is set 
forth in this brief at page 13. 

The word 4 * maintenance” is defined in Webster's 
Standard Dictionary as “a supply of necessaries and 

conveniences", and Bouvier's Law Dictionary defines 

/ %/ 

4 'repairs" as “that work which is done to property 
to keep it in good order." Further judicial defini¬ 
tions of “ repairs" are as follows: 

The obligation to repair a street is one thing, 
and the obligation to reconstruct a street is 
another and different thing. To repair a 
thing is to restore it to a sound state after 
decay, injury, dilapidation or partial destruc¬ 
tion. To reconstruct is to construct or build 
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again. One who only assumes an obligation 


to repair a house could not be required to 
tear it clown and rebuild it. Without tortur¬ 
ing the language of section 4 of the ordinance 
of 1869, and turning it away from its ordinary 
meaning, we cannot construe it so as to impose 
on defendant an obligation to reconstruct a 
street when in express terms it says the street 
shall be maintained and kept in good rebair. 

State v. Corrigan Consolidated Street Railway 
Company , 85 Mo. 263, 55 Am. Rep. 361. 

i 

They covenanted therefore generally t<j) re¬ 
pair; and I think the reasonable construction 
of the contract is, that thev are to makd not 
only ordinary repairs, but all that are neces¬ 
sary to maintain and keep up the gate fit for 
use, and for the purpose intended, during the 
pleasure of Crain, and that should it be 
removed without the knowledge or agency of 
Crain, or destroyed in whole or in parjt by 
dilapidation or accident, they are to replace 
or repair it. This construction seems to be 
in accordance with the intent and spirit of 
the contract, and is in harmonv with the con- 
struction placed upon similar covenants in 
numerous adjudged cases. Indeed, it has 
always been adjudged that upon a covenant 
to repair, the covenantor is bound to rebuild 
a house accidentally destroyed by fije or 
thrown down by enemies during his perm; 
Bro. Cov. 4; Paradine v. Jane , All. 27; Dyer, 
33 a, pi. 10; Earl of Chesterfield v. Ddke of 
Bolton , Com. 627; Walton v. Waterhouse , 
2 Saund. 422 a, note; Bullock v. Dorhmitt , 
6 T.R. 650; Phillips v. Stevens, 16 Mass' 238. 
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Beach v. Crane , 2 X.Y. 93, 49 Am. Dec. 369. 
See also Ardesco Oil Company v. Richardson , 
63 Pa. 162. 

The replacement of the floor panels and of the hand 
rail of a bridge more than twenty years old is precisely 
such a matter as was contemplated in the words 
“maintenance and repairs" in the Act of April 27, 
1904. 

It is respectfully submitted, therefore, that all of 
the items fall in the same class, and that the one ques¬ 
tion is whether or not the Act of March 3, 1905, 
repealed by implication the Act of April 27, 1904. 

REPEAL BY IMPLICATION 

It is elementary statutory construction that where 

V V 

the intent of a statute is plain, nothing is left to con¬ 
struction. United States w Fisher , et ah, 2 Cranch 3S6. 

It is not for courts of justice to indulge in 
any latitude of construction, where the words 
do not naturally justify it; and there is no 
express legislatiye intention to guide them. 
But we think that the connection in which 
the words stand, justify us in adhering to the 
ordinary interpretation. 

Gardner y. Collins , 2 Peters 58. 

As against adulteration, the statute was 
intended to protect the public health from 
possible injury by adding to articles of food 
consumption poisonous and deleterious sub¬ 
stances which might render such articles 
injurious to the health of consumers. If this 
purpose has been effected by plain and unam¬ 
biguous language, and the act is within the 
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power of Congress, the only duty of the courts 
is to give it effect according to its tefms. 
This principle has been frequently recognized 
in this court. Lake County v. Rollins , 130 U.S. 
662, 670: 

“ Where a law is expressed in plain j and 
unambiguous terms, whether those terms are 
general or limited, the legislature should be 
intended to mean what they have plainly 
expressed, and consequently no room is left for 
construction.” I 

Hamilton v. Rathbone , 175 U.S. 414, 421: 

“The cases are so numerous in this coiirt to 
the effect that the province of construction 
lies wholly within the domain of ambiguity, 
that an extended review of them is quite 
unnecessary. j 

Furthermore all the words used in thejstat- 
ute should be given their proper signification 
and effect ; Washington Market Co. v. Hoffman , 
101 U.S. 112, 115: ! 

“‘We are not at liberty', said Mr. Justice 
Strong, ‘to construe any statute so as to'deny 
effect to any part of its language. It! is a 
cardinal rule of statutory construction! that 
significance and effect shall, if possible, be ac¬ 
corded to every word. As early as in Bacon's 
Abridgement, sec. 2, it was said that ‘a statute 
ought, upon the whole, to be so construed that, 
if it can be prevented, no clause, sentence, or 
word, shall be superfluous, void, or insignifi¬ 
cant.' This rule has been repeated innjimer- 
able times." j 

United States v. Lexington Mill & Elevator 
Co., 232 U.S. 399. 
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Other authorities to the same effect are numerous. 

The Act of April 27, 1904, is clear and unambiguous, 

imposing an obligation upon the appellee to pay one 
half the cost of maintenance and repairs. There is 
no room for construction, and the full significance 
should be given to the word “hereafter’’ as an ex¬ 
pression of legislative intent that the obligation should 
continue throughout the life of the bridge. 

A further rule of statutory construction is the well- 
settled rule that repeal by implication is not favored. 

It is a well-settled rule that repeals by im¬ 
plication are not favored, and that when two 
statutes cover in whole or in part the same 
matter, it is the duty of the court to give effect 
to both unless thev are irreconcilable; in other 
words, unless it is clear that the later act was 
intended to displace the provisions of the 
former. Henderson's Tobacco , 11 Wall. 652, 
20 L.ed. 235: District of Columbia v. Hutton , 
143 U.S. IS, 36 L.ed. 60, 12 Sup. Ct. Rep. 369; 
Frost v. Wenie, 157 U.S. 46, 39 L.ed. 614, 15 
Sup. Ct. Rep. 532; United States v. Healey , 160 
L'.S. 136, 40 L.ed. 369, 16 Sup. Ct. Rep. 247. 
In the present case, the later act is not neces¬ 
sarily irreconcilable with the former. 

Callan v. District of Columbia , 43 App.D.C. 
338. 

Repeals by implication are never favored, 
and are never supposed to be intended ex¬ 
cept where the provisions of the prior and sub¬ 
sequent statutes are in manifest and irrecon¬ 
cilable conflict, and then only to the extent 
that they do so conflict. And so no statute is 
to be construed as altering the rules of the 


common law, farther than its words plainly 
import; and where the legislature makes a 
plain provision in regard to any subject 
matter, the courts are not at liberty to add to 
or extend that provision beyond the p|ain 
import of the words employed. Shaw v. 
Railroad Company, 101 U.S. 557. The statute 
before us makes a plain provision in regard to 
a subject well understood—its purpose be[ing 
to change in certain definite respects, the law 
in regard to the property of married women. 
The statute in its purpose and character is an 
enabling act, intended to give protection to 
the extent, and only to the extent, that pro¬ 
tection was needed. The act of Congress is 
expressed in plain terms, and leaves no room 
for conjecture. In such case the rule is im¬ 
perative, and cannot be departed from with¬ 
out assuming on the part of the judicial 
tribunals legislative powers. French v. Spen¬ 
cer, 21 How. 228, 238. 

McCarthy v. McCarthy, 20 App.D.C. 195. 

i 

But whilst former statutes may be repealed, 
or annulled by implication through the enact¬ 
ment of subsequent legislation, the doctriie is 
not a favored one, and, therefore, to work such 
repeal or annulment, the repugnancy between 
the one and the other, in relation to a particular 
subject-matter, must be so clear as to adm^t of 
no other reasonable construction. Cop^ v. 
Cope, 137 U.S. 682, 686. 

Morris v. Hitchcock , 21 App.D.C. 565. 

Repeals by implication are not favored, and 
it is also true that general and specific provi- 
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sions, in apparent contradiction, whether in the 
same or different statutes, and without regard 
to priority of enactment, may subsist to¬ 
gether, the specific qualifying and supplying 
exceptions to the general, unless there is some¬ 
thing else to indicate that the later provision 
was intended to amend, or exclude the opera¬ 
tion of, the other. Townsend v. Little , 109 
U.S. 504, 512, 27 L.ed. 1012, 1015, 3 Sup. Ct, 
Rep. 357. 

The purposes of these two enactments—the 
earlier one specific and the later, general—are 
so distinguishable that it cannot necessarily be 
implied that the former was intended to be 
superseded, amended, or qualified by the 
other. * * * 

United States v. Mason, 33 App.D.C. 350. 

Repeals by implication are not favored, and 
unless two statutes covering the same subject 
matter are repugnant and are in irreconcilable 
conflict, effect will be given to both enactments. 
United States v. Sampson, 19 App.D.C. 435; 
McCarthy v. McCarthy , 20 App.D.C. 195, 202; 
Moss v. United States, 29 App.D.C. 188, 196, 
197; Cope v. Cope, 137 U.S. 682, 686, 11 S.Ct. 
222, 34 L.Ed. S32; Frost v. Wenie, 157 U.S. 46, 
58, 15 S.Ct. 532, 39 L.Ed. 614; Rosencrans v. 
United States, 165 U.S. 257, 262, 17 S.Ct. 302, 
41 L.Ed. 708. 

Peak v. Reed, 58 App.D.C. 44. 

It is familiar law that repeals by implication 
are not favored, and that a statute will not be 
considered as repealing a prior one, unless so 
clearly repugnant thereto as to admit of no 


other reasonable construction. Callan v. pis- 
trict of Columbia , 43 App.D.C. 338: District of 
Columbia v. Simpson , 47 App.D.C. 6; 
v. Mt/dgre, 103 U.S. 217, 221, 26 L.Ed. 1336; 
Cope v. Cope, 137 U.S. 682. 686, 11 S.Ct. J222, 
34 L.Ed. 832. j 

Nusbaum v. District of Columbia , 58 App. 
D.C. 47. j 

The rule is succinctly stated as to acts allegedly 
repugnant of different dates in Mills v. Smith , 177 
Fed. 652, wherein the court said: 

Where two acts of different dates covet the 
same subject-matter, the iater will operate as 
a repeal of the earlier only where that inten¬ 
tion is plainly manifest and unmistakable^' and 
it is the duty of a court to adopt any reasonable 
construction which will give effect to both 
acts. In Wood y. United States, 16 Pet. 363, 
10 L.Ed. 9S7, Air. Justice Story said of repeal 
by implication: 

“It is not sufficient to establish that'sub¬ 
sequent laws coyer some or eyen all oj* the 
cases proyided for by it, for they may be 
merely affirmative or cumulative or auxiliary, 
but there must be a positive repugnancy be¬ 
tween the provisions of the new law and those 
of the old; and even then the old law is re¬ 
pealed by implication only pro tanto t<j> the 
extent of the repugnance.” 

See also Kemp Lumber Co. v. Howard, 237 Fed. 
574. 

The somewhat naive interpretation that is required 
to support the appellee’s contention as to the Repeal 
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by implication of the Act of April 27, 1904, apparently 
had precedent in United States v. Missouri Pacific 
Railway Company , 213 Fed. 169, in which the court 
said: 

The apparent and natural meaning of the 
terms of a statute is always to be preferred to 
anv curious hidden signification deduced bv 
the reflection and ingenuity of acute and pow¬ 
erful intellects, and where the language of a 
statute is unambiguous and its meaning is 
plain, no room is left for construction. United 
States v. X inety-Xine Diamonds, 139 Fed. 961, 
964. 72 C.C.A. 9, 12, 2 L.R.A. (X.S.) 1S5: 
First Xational Bank of Ana moose v. United 
States, 206 Fed. 374, 124 C.C.A. 256, 46 L.R.A. 
(X.S.) 1139. 

Appellee was involved in litigation relating to a 
similar problem, in fact to the Act of the same date, 
March 3, 1905, in Washington Railway and Electric 
Company v. District of Columbia, 56 App.D.C. 134, 
and this Honorable Court rejected a less finely drawn 
contention of repeal by implication stating: 

It is a well established rule that repeals by 
implication are not favored, and that a general 
statute, without negative words, will not re¬ 
peal the particular provisions of a former 
statute unless the two acts are irreconcilably 

V 

inconsistent. (Citing numerous cases.) 

It is to be noted bv reference to the Act of March 3, 
1905 (quoted herein above), that this appropriation 
provision bore direct reference to a further obligation 
imposed by Congress requiring additional contribu- 
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tions toward the cost of construction of the Anaccjstia 
Bridge. After the work on the bridge had started, 
Congress became committed to the plan of electrical 
propulsion by underground conduit, and the Act of 
March 3, 1905. is primarily legislative in that it says: 

No cars shall be propelled across said bridge 
unless all electrical conductors or cables fur¬ 
nishing power for the propulsion of the s^me 
shall be placed under floor of said bridge. 

Having made this legislative provision, Congress 
then provided for a contribution of $3,300 from the 
Rail wav Companv to defrav the cost, and placed the 
entire cost of maintenance of the underfloor Con¬ 
struction ‘‘thereafter’' upon the Railway Company. 
XT>ne of the provisions of this Act are repugnant to 
the Act of April 27, 1904, insofar as it relates to the 
general cost of maintenance and repairs. The Street 
Railway Company could at the same time bq re¬ 
sponsible for 100 percent of the cost of maintenance 
of underfloor electrical conductors and construction, 
and 100 percent of the cost of pavement within two 
feet outside of the exterior rails (Act of April 27, 
1904), and also be liable for one half of the total cost 
of maintenance other than in the particulars specified. 
It was this construction precisely which was followed 
in the preparation of the bills for maintenance ex¬ 
penses on the Anacostia Bridge. Exhibit No. 1 to 
the original bill of complaint (R. p. 10), discloses 
that “$1,638.78, charged to Washington Railway 
and Electric Company on basis of cost of wor^: in 
track space and two feet exterior 7 ', was paid byt the 
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Washington Railway and Electric Company, ap¬ 
pellee, and this in spite of the finding of law by the 
trial court that the only obligation of the appellee 
with respect to the maintenance and repair of the 
Anacostia Bridge is that required by the Act of 
March 3, 1905, relating to underfloor construction 
(Conclusion Xo. 2, R. p. 31). 

REFERENCE TO LEGISLATIVE HISTORY 

In a cause such as the present, which involves the 
question of the possibility of repeal of a tax statute 
and which may involve questions of administrative 
interpretation or construction, it is appropriate to 
examine expressions indicating administrative and 
legislative purpose. 

Although courts may not refer to the debates 
in Congress to enable them to discover the 
meaning of the language of an Act of Congress, 
nevertheless it is proper for them to review the 
proceedings connected with the passage of a 
law through the legislative houses, in order to 
get at the correct interpretation of the text 
used. United States v. Trans-Missouri Freight 
Association , 166 U.S. 290, 17 Sup. Ct. 540, 41 
L.Ed. 1007. 

Goodrich Transit Company v. Interstate Com¬ 
merce Commission , 190 Fed. 943. 

Characterizing the section as “ blindly 
drawn ”, and conceding that the meaning at¬ 
tributed to it was broad, the court referred to 
the legislative history of the enactment as a 
warrant for the construction adopted. Let us 
consider this. 
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By repeated decisions of this court it has 
come to be well established that the debates 
in Congress expressive of the views and motives 
of individual members are not a safe <£uide, 
and hence may not be resorted to, in ascertain¬ 
ing the meaning and purpose of the law¬ 
making body. Aldridge v. Williams, 3 How. 
9, 24; United States v. Union Pacific R.R. Co., 
91 U.S. 72, 79; United States v. Trans-Missouri 
Freight Association , 166 U.S. 290, 318. But 
reports of committees of House or Senate stand 
upon a more solid footing, and may pe re¬ 
garded as an exposition of the legislative in¬ 
tent in a case where otherwise the meaning of 
a statute is obscure. Binns v. United States, 
194 U.S. 486, 495. And this has been ex¬ 
tended to include explanatory statemehts in 
the nature of a supplemental report made by 
the committee member in charge of a bill in 
course of passage. Binns v. United States, 
supra; Pennsylvania R.R. Co. v. International 
Coal Co., 230 U.S. 184,198-199; United States v. 
Coca Cola Co., 241 U.S. 265, 281; United States 
v. St. Paul, Minneapolis cV Manitoba Ri j. Co., 
247 U.S. 310, 318. 

Duplex Co. v. Peering, 254 U.S. 4431 

i 

This court (citing leading cases) has recently 
restated the rule that the report of a committee 
of either house of Congress recommending the 
passage of a bill may be consulted with the 
vie\v of ascertaining the legislative intent. 
U.S. ex rel. Fazio v. Tod (C.C.A.) 285 Feci. 847, 
851. j 

United States v. Tod, 297 Fed. 385. j 
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This Reference to the proceedings in Congress 
in the passage of the act of March 3, 1903, and 
the report of the conference committee is justi¬ 
fied by similar references made by the Supreme 
Court in Holy Trinity Church v. I Jnited States , 
143 U.S. 457, 464, 12 Sup. Ct. 511, 36 L.Ed. 
226; Binns v. United States , 194 U.S. 4S6, 495, 
24 Sup. Ct. S16, 46 L.Ed. 1087; Oceanic Steam 
Navigation Co. v. Stranahan , 214 U.S. 320, 333, 
29 Sup. Ct. 671, 53 L.Ed. 1013; Northern Pa¬ 
cific v. Washington , 222 U.S. 370, 380, 32 Sup. 
Ct. 160, 56 L.Ed. 237; McLean v. United States 
226 U.S. 374, 3S0, 33 Sup. Ct. 122, 57 L.Ed. 
260. 

United States v. Poland , 231 Fed. 810. 

“ In construing any act of legislation, whether 
a statute enacted by the legislature, or a 
Constitution established by the people as the 
supreme law of the land, regard is to be had, 
not only to all parts of the act itself, and of any 
former act of the same lawmaking power, of 
which the act in question is an amendment; 
but also to the condition, and to the history of 
the law as previously existing, and in the light 
of which the new act must be read and inter¬ 
preted. 

* * * * * 

Doubtless, the intention of the Congress 
which framed and of the states which adopted 
this Amendment of the Constitution must be 
sought in the words of the Amendment; and 
the debates in Congress are not admissible as 
evidence to control the meaning of those words. 
But the statements above quoted are valuable 
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as contemporaneous opinions of jurists ^nd 
statesmen upon the legal meaning of the wbrds 
themselves; and are, at the least, interesting 
as showing that the application of the Amend¬ 
ment to the Chinese race was considered and 
not overlooked/ 7 | 

United States v. Wong Kim Ark , 169 tl.S. 
649. 

i 

Urging the negative of the question and in 
support of the decision of the Court of Claims, 
it is contended that for the period specified 
McLean was not in the service of the United 

i 

States and therefore did not have and could not 
have had any horses or servants “ actually kept 
in service’ 7 by him as required by the ait of 
April 24, 1816, supra. To the contention ap¬ 
pellant opposes the purpose and words of the 
statute. She asserts that the prompting of the 
act was to repair an injustice done to Major 
McLean, and, to support the assertion, she 
refers to the report of the committee oj the 
house of Representatives and that of the Sen¬ 
ate, Fifty-third Congress. The reference is 
justified ( Oceanic Steam Navigation C(j>. v. 
Stranahan , 214 U.S. 320, 333 ; Northern Pacific 
Co. v. Washington, 222 U.S. 370, 380) and gives 
support to the contention that the circum¬ 
stances which preceded and provoked Major 
McLean's resignation appealed to Congress, 
and to redress its consequences Congreste au¬ 
thorized his reinstatement, and, to majke it 
complete, passed the act of February 24, 1905, 

McLean v. United States , 33 Sup. Ct.| 122, 
226 U.S. 374. i 
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The propriety of reference to legislative history in 
matters similar to those here under consideration 
being thus established, it is respectfully submitted 
that the action of the United States Congress, in 
effect reiterating the Act of April 27, 1904. while 
providing for appropriations for the fiscal year ending 
June 30, 1930, conclusivelv establishes the lack of 

VS 

intention to repeal or modify the said Act of April 27, 
1904, controlling this cause of action, and further 
indicates that after several of the obligations being 
litigated had been incurred, the Commissioners of 
the District of Columbia then in office were unques¬ 
tionably of the opinion that the Act of April 27, 1904, 
was still in fitill force and effect and that it would 
control the assessment of one half the cost of repairing 
ihe floor and handrail of the Anacostia Bridge. 

CONSTITUTIONALITY OF THE LEVY 

We do not feel at this late date serious question 
can arise as to the constitutionality of a legislative 
requirement that a public utility using a State-built 
highway or bridge must pay for all or part of the cost 
of maintenance thereof. Nevertheless, reference is 
made to Newport and Cincinnati Bridge Co. v. United 
States , 105 U.S. 470, 482, in which an even more 
serious burden was imposed on a steam railroad. 
The addition of new duties and burdens upon street 
railroad companies in this District was approved in 
Metropolitan Railroad Company v. MacFarland, 20 
App.D.C. 421, 433. This Honorable Court said: 

It may be conceded that this reserved power 
in Congress is not entirely without limit, and 
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that the power to alter, amend, or repeal fnust 

be exercised within reasonable bounds foj* the 

preservation of right and justice. It has Jbeen 

said by high authority, that the power }mist 

not be exercised in such arbitrary wav is to 

%/ %/ 

destroy vested rights acquired in good ^aith 
under the chartered powers of the corporation. 
But it does not follow that this power to fedter 
or amend may not be exercised to add j new 
duties and obligations to those originally 
imposed, though such new duties and obliga¬ 
tions may require the expenditure of Jarge 
sums of money in their performance. 

CONCLUSION j 

While a number of errors are assigned in the appeal 
to this Court, it is not deemed advisable to further 
extend this brief in relatively unimportant discussion. 
If this Honorable Court finds that the Act of Apr ! 27, 
1904, was valid and constitutional legislation requir¬ 
ing the payment of one half the cost of maintenance 
and repair of the Anacostia Bridge by the appellee, 
and that it is consistent with the later Act of March 
3, 1905, and not hopelessly repugnant thereto, each 
and every one of the conclusions of law would be 
decided in favor of the appellants, and since th^re is 
no substantial disagreement as to the questions of 
fact, the entire cause would be resolved. 

The appeal cannot be determined on questions of 
sympathy or of the ability of the Street Railway 
Company to pay this levy. Policies as to taxation 
once established by the legislature and clear | and 
definite in their intention, cannot be varied to [suit 
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the prosperity of those subject to the legislative 
action. Indeed, the subsequent specific action of 
the legislature in the Merger Act approved January 
14, 1933, Section 3, and repealing the laws relating 
to the paving, renewal or repair of public bridges 
over which street-car lines operate, and substituting 
other and more lenient provisions, is but a further 
indication that Congress considered the prior levies 
up to the effective date of the street railway merger 
as being operative, and in its legislative judgment 
conditioned their repeal upon acceptance of merger 
agreement. The prerogative to take such action 
was exclusivelv legislative. 

It is respectfully submitted that the decree of the 
Supreme Coutt of the District of Columbia, enjoining 
action under the Act approved June 11, 1S7S, under 
which the several certificates of indebtedness in 
this cause were issued, is contrary to the established 
law and should be reversed. 

E. Barrett Prettymax, 

Corporation Counsel , D.C., 
William A. Roberts, 

Special Assistant Corporation Counsel , D.C ., 

Attorneys for Appellants , District Building. 


APPENDIX A 


THE HISTORY OF APPROPRIATIONS FOR ANACOSTtA 

BRIDGE 

I 

APPROPRIATION ACT, D.C., APRIL 27, 1904 (H.R. 12&33, 

33 STATS. 372) 

For the reconstruction of the Anacostia bridge, 
under direction of the Commissioners of the District 
of Columbia, one hundred thousand dollars, and the 
said Commissioners are authorized to enter into a 
contract or contracts for the reconstruction of said 
bridge, to be completed within two years from July 
first, nineteen hundred and four, at a cost not to 
exceed two hundred and fiftv thousand dollars] to 
be paid from time to time as appropriations therefor 
mav be made bv law: Provided , That the Anacostia 
and Potomac River Railroad Company shall pay I the 
entire cost of the pavement between the exterior rails 

of its tracks on said bridge and for a distance of It wo 

1 

feet from the said exterior rails of said tracks on (^ach 

side thereof and the cost of the entire floor svstem 

%/ 

supporting said pavement, to be collected in the same 
manner as the cost of laying pavements between the 
rails and tracks of street railways as provided for in 
section five of “ An Act providing a permanent form of 
government for the District of Columbia'', approved 
June eleventh, eighteen hundred and seventy-eikht, 
and paid into the Treasury, one half to the credijt of 
the United States and one half to the credit of j the 
District of Columbia: Provided further , That ferny 

(43) 
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other railroad company now or hereafter authorized 
by Congress to use said bridge shall have the right 
to use the tracks of the Anacostia and Potomac River 
Railroad Company thereon upon such reciprocal 
trackage and such compensation as may be mutually 
agreed upon, and in case of failure to reach such an 
agreement that the supreme court of the District of 
Columbia shall, upon petition filed by either party, 
fix and determine the same. And hereafter one half 
of the cost of the maintenance and repairs of this 
bridge shall be borne by the said railway company 
or companies, and shall be collected in the same 
manner as the cost of laying pavements between the 
rails and tracks of street railways, and paid into the 
Treasury, as provided for above. 

D.C. APPROPRIATION ACT, MARCH 3, 1905 (H.R. 18123, 

33 STATS. S93) 

The reconstruction of the Anacostia Bridge, au¬ 
thorized in the District of Columbia appropriation 
Act for the fiscal year nineteen hundred and five, may 
be on the line of the existing bridge or on such other 
line as may be determined by the commissioners of 
the District of Columbia * * * and PRO¬ 

VIDED FURTHER, that in addition to the require¬ 
ment heretofore made as to the payment for a portion 
of said work upon said bridge by the Anacostia and 
Potomac River Railroad Company said company shall, 
when directed by the said Commissioners, deposit 
with the Collector of Taxes of the District of Col¬ 
umbia, to the credit of the appropriation for the re¬ 
construction of said bridge, the sum of three thousand 
three hundred dollars to defrav the cost of such under- 
floor construction as may be necessarv in order that 
the cars of said company may be propelled over said 
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bridge by underfloor electrical conductors or cables, 
and the entire cost of maintenance of said underfloor 
construction shall, thereafter, be borne by said fail- 
road company, and no cars shall be propelled across 
said bridge unless all electrical conductors or cables 
furnishing power for the propulsion of the same ^hall 
be placed under floor of said bridge. 

APPROPRIATION ACT, D.C., FISCAL YEAR ENDING JUNE 
30, 1907 (JUNE 27, 1906), 34 STATS. 492, FOR CON¬ 
TINUATION OF WORK ON RECONSTRUCTION OF ANA- 
COSTIA BRIDGE $275,000 

1 l 

* * * And Provided further , That the ^na- 

costia and Potomac River Railroad Company ^hall 
pay toward the balance of the cost of the construc¬ 
tion of said approaches and bridge over the said 
tracks of the Baltimore and Ohio Railroad Company 
the sum of three thousand seven hundred and fifty 
dollars, to be collected in the same manner as the 
cost of laying pavements between the rails and tracks 
of street railways, as provided for in section fiye of 
“An Act providing a permanent form of Government 
for the District of Columbia”, approved ^June 
eleventh, eighteen hundred and seventy-eight, and 
paid into the Treasury, one half to the credit of 
the United States and one half to the credit o( the 
District of Columbia. 

* * * * *! 

Provided , That the said Anacostia and Potcjmiac 
River Railroad Company shall within sixty days flfter 
the completion of its new line herein specified, have 
that portion of the approaches to the Anacostia 
Bridge now being constructed and Monroe Street 
extended lying between lines two feet exterior toj the 
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outer rails of its track, said paving to be of such 
character as'the commissioners of the District of 
Columbia may determine. 

sjc sje 5jc 5jc 5}c 

And the Anacostia and Potomac River Railroad 
Company is hereby required to pay a final sum of 
fifteen thousand dollars toward the cost of construc¬ 
tion and the use of the new Anacostia River bridge, 
in addition to any sum to be paid or expended by 
said Anacostia and Potomac River Railroad Com¬ 
pany for approaches, and in addition to any sums 
required to be expended by said railroad under exist¬ 
ing law for construction, maintenance and repairs, 
and the said fcum of fifteen thousand dollars is hereby 
declared a valid and subsisting lien against the 
franchises and property of said street railroad com- 
panv, and shall be a legal indebtedness of said com- 
pany in favor of the District of Columbia jointly for 
its use and the use of the United States. And the 
said sum when paid or collected shall be paid into 
the Treasury of the United States, one half to the 
credit of the United States and one half to the credit 
of the District of Columbia. 


APPROPRIATION ACT, D.C.. FOR FISCAL YEAR ENDING 

JUNE 30. 100$ (MARCH 2. 1007). 34 STATS. 1130, H.R. 

NO. 24103 

Operation of the Anacostia River bridge: For 
salaries of employees, lighting, miscellaneous sup¬ 
plies, and expenses of every kind necessary to the 
operation and maintenance of the bridge, two thou¬ 
sand eight hundred dollars; and the time within 
which this bridge shall be completed is hereby 
extended to July first, nineteen hundred and eight. 
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D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1909 (MAY 26, 1908), H.R. 20063, j 35 

STATS. 2S4 | 

Operation of the Anacostia River bridge: For 
salaries of employees, miscellaneous supplies, and ex¬ 
penses of every kind necessary for the operation ^nd 
maintenance of the bridge, five thousand six hundred 
dollars. 

Note: The Appropriation references for the fiscal 

vears 1910 to 1916 inclusive are identical with that 
%/ 

for the fiscal year 1909 and are omitted. 

D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1917 (SEPTEMBER 1, 1916), H.R. 15774J 39 
STATS. 6S9 I 

Operation of the Anacostia River Bridge: For Em¬ 
ployees, miscellaneous supplies, and expenses I of 
every kind necessary to operation and maintenance 
of the bridge, $4,500. 

Note: Fiscal year 1918 identical with 1917. 

D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1919 (AUG. 31, 191S), H.R. 11692, 40 STATS. 92S 

Anacostia River Bridge: For employees, 
laneous supplies, and expenses of every kind 
sary to operation and maintenance of the 
$5,000. 

Note: Fiscal years 1920 to 1922, inclusive, i 
tical with 1919. 

D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1923 (JUNE 29, 1922), H.R. 10101, 42 STATS. 6&1 

Anacostia River Bridge: For employees, miscel¬ 
laneous supplies, and expenses of every kind neces¬ 
sary to operation and maintenance of the bridge, 
$7,000. 
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D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1924 (FEB. 23, 1923), H.R. 13660, 42 STATS. 133S 

Anacostia River Bridge: For employees, miscel¬ 
laneous supplies, and expenses of every kind neces¬ 
sary to operation and maintenance of the bridge, 
$4,500. 

Note: Fiscal years 1925 and 1926 identical with 
1924. 

D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1927 (MAY 10, 1926), H.R. 1019S, 44 STATS. 42S 

Anacostia River Bridge: For employees, miscel¬ 
laneous supplies, and expenses of every kind neces¬ 
sary to operation and maintenance of the bridge, 
$6,900. 

D.C.APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 192S (MAR. 2, 1927), H.R. 16S00, 44 STATS. 1309 

Anacostia River Bridge: For employees, miscel¬ 
laneous supplies, and expenses of every kind necessary 
to operation and maintenance of the bridge, $6,200. 

D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1929 (MAY 21, 192S), H.R. 11133, 45 

STATS. 657 

Anacostia River Bridge: For employees, miscella¬ 
neous supplies, and expenses of every kind necessary 
to operation and maintenance of the bridge, $6,000. 

D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1930 (FEB. 25, 1929), H.R. 16422, 45 

STATS. 1274 

For reconstruction of the floor system and hand¬ 
rail of the Anacostia River Bridge, including personal 
services and other necessary expenses, $120,000. 


\ 


49 


D.C. APPROPRIATION ACT FOR FISCAL YEAR ENDING 
JUNE 30, 1931 (JULY 3, 1930), H.R. 10813 

For construction, maintenance, operation and 
repair of bridges, including personal services, |and 
maintenance of nonpassenger-carrying motor vehi¬ 
cles, $87,500. I 

* * * * *1 

D.C. APPROPRIATION ACT FOR THE FISCAL YEAR END¬ 
ING JUNE 30, 1932 (FEB. 23, 1931), H.R 1673S j 

For construction, maintenance, operation, and 
repair of bridges, including not to exceed $57,500, 
for surveys, engineering investigations, and prepara¬ 
tion of plans for bridges to replace the P Street and 
Calvert Street Bridges over Rock Creek, and| the 
Benning Bridge over the Anacostia River, ancjl in¬ 
cluding the employment of personal services, by Icon- 
tract or otherwise, and without reference to section 
3709 of the Revised Statutes (U.S.C., title41, sejL 5), 
or the Classification Act of 1923, as amended,! and 
maintenance of nonpassenger-carrying motor Vehi¬ 
cles, $145,000, to be immediately available. j 

APPENDIX B 

COMPARE ACT RELATING TO P STREET BRIDGE 

(28 STATS. 252) 

Care of bridges: For ordinary care of bridge^, in¬ 
cluding keepers, oil, lamps, and matches, five thou¬ 
sand dollars; for construction and repairs of bridges, 
ten thousand dollars; in all, fifteen thousand dollars. 
And hereafter one half the cost of the maintenance 
and repair of any bridge across Rock Creek occupied 
by the tracks of a street railway or railways sh^.11 be 
borne by the said railway company or companies, 
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and shall be collected in the same manner as the cost 
of laying pavements between the rails and tracks of 
street railways as provided for in section five of ‘‘An 
Act providing a permanent form of government for 
the District of Columbia”, approved June eleventh, 
eighteen hundred and seventy-eight. The amounts 
thus collected shall be deposited to the credit of the 
appropriation for the fiscal year in which they are 
collected. 


For the repair of the Aqueduct bridge, fifty-one 
thousand and seventy dollars, said sum to be ex- 
pended by, and the work to be done under the direc¬ 
tion of, the Chief of Engineers of the Armv, by con- 
tract or otherwise, and by the purchase of material 
in open market in order to prevent delay in the 
prosecution of the work. 
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I. 

I 

STATEMENT OF THE CASE. 

| 

To properly present this matter it is neejessary 
to make a statement of the case and of the 1 facts. 
This is an appeal from a Decree of the Supreme 
Court of the District of Columbia entered in favor of 
the appellee herein, canceling certain assessments and 



certificates of indebtedness, or liens made, issued and 
recorded by said appellants against the property and 
franchises of the appellee, for the purpose of enforcing 
the payments of certain alleged charges, viz., for one- 
half of the cost of the maintenance and repairs of the 
Anacostia Bridge from January 26, 1926, to June 30, 
1931, amounting to $8,639.02, and for one-half the cost 
of reconstructing the floor system and handrail of the 
said Bridge during the year 1930, amounting to 
$51,880.15, for which Congress appropriated the 
money. The appellants rely entirely for their author¬ 
ity in imposing the charges aforesaid upon a provision 
in the Act of Congress approved April 27, 1904 (33 
Stat. 372), and on the Act approved June 11, 1878 (20 
Stat. 106) for the making of said assessments and for 
the issuance of said certificates of indebtedness. The 
appellee claims, however, that the provisions of said 
Act of April 27, 1904, and so relied upon by the appel¬ 
lants, have been substituted, amended or modified by 
subsequent Acts of Congress dealing with the same 
subject matter. That the Congress lias by repeated 
Appropriation Acts made provision for meeting the 
costs of the maintenance and repairs of the entire said 
Bridge from time to time, without requiring any re¬ 
imbursement from the said appellee. The Appropria¬ 
tion Act of February 25,1929 (45 Stat. 1274) provided: 

“For reconstruction of the floor svstem and 
handrail of the Anacostia River Bridge, includ¬ 
ing personal services and other necessary ex¬ 
penses, $120,000.00.” 

While the last mentioned Act contains no provision 
for imposing any part of the cost thereof upon it, 


the appellee, however, during the progress of] said 
reconstruction of said Bridge spent $20,978.78 for 
certain maintenance work upon its street railway 
tracks, viz., in 1930 for the purchase and installation of 
wheel rail and fittings, slot-rail and fittings, aijid the 
manhole and hand-hole frame, conductor rails, ijnsula- 
tors and fittings, small tools, labor involved in thatch¬ 
ing and lighting, barricades, miscellaneous hauling of 
equipment and tools, and superintendence, together 
with removal of old track structure, also part of the 
under-floor construction of said tracks in order that 
the cars of the appellee might be propelled ovqr said 
Bridge by under-floor electrical conductors or babies. 
This amount was expended by the appellee under the 
provisions of the Act approved March 3,1905 (33 Stat. 
893), reading as follows: | 


i c * 


# and the entire cost of maintenance of 
said underfloor construction shall thereafter be 
borne by said railroad company 




* 

> i 


meaning thereby, such under-floor construction as may 
be necessary in order that the cars of appellee may be 
propelled over said Bridge by under-floor electrical 
conductors or cables. Notwithstanding this, however, 
the appellants contend that the appellee should pay the 
further sum of $51,880.15 as a part of the cost of the 
reconstruction of said Bridge for which appropriation 
was made bv the Act of Februarv 25, 1929. 

Moreover, appellee contends that the said assess¬ 
ments and certificates of indebtedness lack Validity, 
warrant or authority of law in that they were made, 
issued and recorded without compliance with tlje terms 
of the Act relied upon and without notice or wajrning— 
as required by the said Act of June 11, 1878. 
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II. 

STATEMENT OF FACTS. 

While the certificates of indebtedness recite that the 
appellee having “ after notice by the Commissioners, 
neglected and refused to do the work” the record 
plainly shows the absence of any such notice and that 
the appellee was not asked to do any such work. Mr. 
Pilkerton, Assistant Auditor for the District of Colum¬ 
bia, testified (R. 50) that the language “the said com¬ 
pany having, after notice by the Commissioners 
neglected and refused to do the work or to pay for the 
same after it was done, appearing on the certificates of 
indebtedness, had no particular significance to him in 
his official capacity but merely followed the form of 
certificate adopted many years ago, and that the said 
language had appeared on the original printed form 
of certificates of indebtedness since the passage of 
the Act of June 11, ISIS, and that it was the identical 
language used in collecting for paving on the public 
streets. The witness testified that in collecting for the 
cost of paving under the Act of June 11, 1878, the Dis¬ 
trict of Columbia first does the paving and makes the 
expenditure from the amounts appropriated annually 
by Congress, the same as in the case of repair to the 
Anacostia River Bridge. He stated that the defend¬ 
ant, the District of Columbia, got the money to perform 
the work covered by the particular items in the present 
proceeding from general appropriations for the Ana¬ 
costia River Bridge.” 

Mr. Neal, Vice-President and Comptroller of the ap¬ 
pellee, stated that he would have known had the appel- 
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" lee been requested by the appellants to do certain 

<*- maintenance and repair work on Anacostia Bridge, and 

that no such request had ever been made to his knowl¬ 
edge. He further stated that the certificates of indebt¬ 
edness were not correct insofar as they stated “the 
said company having, after notice by the Commis- 
^ sioners, neglected and refused to do the work or tjo pay 

for the same after it was done,” because no request 
% was ever made of the appellee to do the work (B|. 39). 

, Witness further stated (R. 43) the appellee had never 

received notice of repairs to be performed oil the 

► I 

Bridge and had never been requested to perform ifepair 

* work on the Bridge.” 

At R. 52 counsel for appellants stated there was no 
contention on the part of appellants that the Act of 
1929 was the basis of the certificates of indebtedness 
? in issue and counsel for the appellants expresshj stip¬ 

ulated that the claim of the appellants was not based 
k on the Act of 1929. In other words, the whole conten¬ 

tion of the appellants for the imposition of the alleged 

► - charges rests upon the Act of Congress of April 27, 

1904, and for the issuance of the certificates of indebt¬ 
edness upon the Act of June 11, 1878. The appellants 
rely upon the fact that certain work was being per¬ 
formed from time to time, involved in the alleged 
„ charges, and which they urge was equivalent to some 

notice, but it is clear the record is silent as to anv 

► 

notice to the appellee, or request by the appellants for 

* the appellee to do any of the work mentioned before it 

> was done, the only request at any time came aftj?r the 

v’ork w’as done, and then to pay for the same. 

The manner of collection provided in the Act ot 1878 

* requires: 


i 
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1. Notice to the company to do the work. 

2. The company’s neglect or failure to do the work. 

3. The work to be then done by the Commissioners 
of the District of Columbia. 

4. The company's refusal to pay for the work after 
it was done bv the Commissioners. 

before the Commissioners are authorized to file a cer¬ 
tificate of indebtedness. As above stated, the record 
shows none of these requirements have been met by 
the appellants. 

It will be seen there is no authority given in said Act 
of 1878 to issue certificates of indebtedness for main¬ 
tenance, repairs or reconstruction work on the Anacos- 
tia Bridge. Briefly stated the appellee has not refused 
to do anv work ordered bv the Commissioners of the 
District of Columbia, in fact, all of the work was done 
by the Commissioners without request to appellee, and 
without notice and without any hearing, or oppor¬ 
tunity to be heard, as to the nature of the work, or the 
necessity therefor. 
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HI. 

| 

HISTORY AND COMMENT UPON THE ACT OF 

APRIL 27, 1904, AND ACTS SUBSEQUENT 

THERETO. j 

j 

I 

The appellants rely entirely upon the provisions of 
the Act of April 27,1904, in total disregard of the pro¬ 
visions of all of the other subsequent Acts relating to 
the reconstruction or maintenance of the Anajmstia 
River Bridge. ! 

The first part of the Act of 1904 authorized the Com¬ 
missioners to enter into a contract or contracts to 
reconstruct said Bridge and they were limited |o the 
sum of $250,000.00 and required to complete the same 
within two years. 

The first provision required the Anacostia and Poto¬ 
mac River Railroad Comimny to pay the entirp cost 
of paving between its rails and two feet exterior 
thereto and also to pay the cost of the entire floor sys¬ 
tem supporting said pavement. i 

The second provision required the Anacostija and 
Potomac River Railroad to permit any other railroad 
company to make joint use of its tracks, laid up|on the 
Bridge, upon such compensation as might be mutually 
agreed upon and then in the last sentence cjf this 
provision stated: ! 

“And hereafter one-half of the cost of the 
maintenance and repairs of this Bridge shall be 
borne by said railroad company or companies. ’ ’ 

I 

It will be noticed from these provisions that Con¬ 
gress did not provide for a real expensive or elaborate 
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bridge. It limited the cost to $250,000, and limited the 
time for completion to two years and did not require 
the Anacostia and Potomac River Railroad Company 
to construct any special kind of tracks or underground 
system for power and clearly anticipated that other 
railroads would use the same tracks and contribute to 


the expense of maintenance. It will also be noted from 
the statutes that the Anacostia and Potomac River 
Railroad already had and was using double tracks 
upon this Bridge previous to the year 1904. 


Act of March 3, 1905. 

The subsequent Act of March 3, 1905, presents an 
entirely different picture. It is apparent no contract 
for the reconstruction of said Bridge had been entered 
into as provided for in the said Act of 1904, there¬ 
fore, the said Act of March 3, 1905, making provi¬ 
sions, as it does, for all of the subject matters contained 
in the said Act of 1904, was clearly meant as a sub¬ 
stitute for, and amends, the entire Act of 1904, except 
those provisions which are re-enacted by being car¬ 
ried into the Act of 1905 by express and appropriate 
language. 

The said Act of March 3, 1905, provided for a more 
expensive and elaborate bridge. It increased the total 
cost from $250,000 to $375,000, extended the time of 
completion to July 1, 1907, and required the Anacostia 
and Potomac River Railroad Company to deposit with 
the Commissioners of the District of Columbia the sum 
of $3,300 to defray the cost of such underfloor construc¬ 
tion as might be necessary in order that the cars of 
said company might be propelled over said Bridge by 
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underfloor electrical conductors or cables, and in pro¬ 
viding for maintenance of said Bridge stated:! 

i 

“and the entire cost of maintenance! of said 
underfloor construction shall thereafter be 
borne by said railroad company.” 

The language of Congress makes it clear ^hat the 
Act of 1905 was a substitute for the entire Act of 1904 
by a recital in the Act of 1905 that the foregoing pro¬ 
visions as to the said underfloor electrical conductors 
or cables were: 

“in addition to the requirements heretofore 
made as to the payment for a portion of said 
work upon said Bridge by the Anacodtia and 
Potomac River Railroad Company.” j 

Thus Congress in the Act of 1905 re-enacted [lie first 
provision contained in the Act of 1904 as to fl<j>or con¬ 
struction and paving, but did not re-enact thej second 
as to the imposition of one-half of entire maintenance 
and repairs, making it clear that Congress {lid not 
mean for latter provision to still be effective, because 
if it had it would have stated that the maintenance of 
underfloor construction and paving provided foi' in the 
Act of 1905 was to be in addition to the maintenance 
provided for in the Act of 1904, as it had indicated in 
the same Act when providing that certain recofnstruc¬ 
tion costs were to be in addition to those stated in the 
Act of 1904; moreover, had Congress intended to keep 
the maintenance provision in the Act of 1904 it, would 

certainlv have stated that the maintenance of under- 
* 

floor construction provided for in the Act of 1905 was 
in addition to the maintenance provided for in the Act 

938-K—3 
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of 1904, upon which the District, as aforesaid, bases its 
entire claim. In other words, it surely was not the in¬ 
tention of Congress to have two different provisions 
in force at the same time with respect to the manner 
of meeting the maintenance costs of said Bridge. 

Act of June 27, 1906. 

The Act of June 27, 1906, making appropriations for 
the following fiscal year, presents new and different 
facts. 

The physical work of the reconstruction of the 
Bridge was actuallv under wav and this Act makes cer- 
tain appropriations and provisions for the continua¬ 
tion of work in the reconstruction of the Anacostia 
Bridge and the necessary approach to said Bridge. It 
requires by its provisions that the B. & 0. R. R. Co. 
shall pay a certain portion of the approach which was 
to be built over its tracks and also requires the Ana¬ 
costia and Potomac River Railroad Company to pay 
the sum of $3,750.00 towards the balance of the cost of 
the construction of said approach and bridge over the 
tracks of the B. & O. R. R., and further authorizes 
the Anacostia and Potomac River Railroad Company 
to construct and operate a double track on said ap¬ 
proach and abandon and remove other tracks, pro¬ 
vided it paves that portion of the approach between 
its rails and two feet exterior to the outer rails of its 

tracks and that it install the necessarv conduits and 

%> 

appurtenances to operate its cars over the approach by 
the underground or conduit system whenever the Com¬ 
missioners directed. 

Then, to more clearly substantiate the appellee’s 
claim that the Act of 1905 amended that provision of 


I 
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the Act of 1904 as to maintenance, the Act of 190p, by 
a separate paragraph, required the Anacostia and 
Potomac River Railroad Company 4 'to pay a final sum 
of $15,000.00 toward the cost of construction and use 
of the new Anacostia River Bridge, in addition t<j) any 
sums required to be expended by said Railroad imder 
existing law for construction, maintenance and 
repairs.” 

It will be here noticed that Congress was very [care¬ 
ful to use the words “in addition to,” which it so 
clearly, purposely, omitted in the Act of 1905 where it 
limited the maintenance of the said Bridge to be paid 
bv the Anacostia and Potomac River Railroad Com- 

* i 

pany, to the entire maintenance of such underfloor 
construction as may be necessary in order that it4 cars 
may be propelled over said Bridge by underfloor elec¬ 
trical conductors or cables, and this provision as 
to maintenance is not changed by any subsequent 
legislation. 

It is only reasonable to presume that this $15,(|00.00 
which the Anacostia and Potomac River Railroad [Com¬ 
pany was required to pay towards the original cost of 
reconstruction was required because Congress had re¬ 
lieved the said Railroad, by the Act of 1905, from pay¬ 
ing towards the entire cost of maintenance ofl said 
Bridge and also because the Act of 1906 stated that 
said $15,000.00 was to be a final payment towards the 
cost of reconstruction and use. 

Furthermore, it is only fair to assume that Congress 
intended that the obligations of the Railroad were to 
be identical with those for its operation on any other 
street or highway, and that is what was imposed upon 
the Railroad bv the Act of 1905. 


Act of March 2 , 1907. 


The Act of March 2, 1907, making appropriations 
for the following tiscal year, presents new and differ¬ 
ent facts which more clearly uphold appellee's conten¬ 
tion that it never was intended, since the Act of 1905, 
that the Anacostia and Potomac River Railroad Com¬ 
pany was to pay anything towards the cost of main¬ 
tenance of the entire Bridge. At the time of the pas¬ 
sage of this Act it was expected that the new recon¬ 
structed Bridge would be put into use the next fiscal 
year and there was appropriated the sum of $2,800.00: 


“For salaries of employees, lighting, miscel¬ 
laneous supplies, and expenses of every kind 
necessary to the operation and maintenance of 
the bridge.” 


Had Congress intended that any portion of the 
maintenance of the entire Bridge was to be paid by the 
Anacostia and Potomac River Railroad Company it 
would certainly never have stated that the appropria¬ 
tion of $2,800.00 was for “expense* of every kind nec¬ 
essary to the operation and maintenance of the 
Bridge unless said provision was qualified by stat¬ 
ing, “refund for maintenance to be obtained from Ana¬ 
costia and Potomac River Railroad Company as pro¬ 
vided by existing law,” or some similar provision. 

This Act also extended the time for completion of 
said Bridge until July 1,1908. 

It is clear that the Commissioners of the District 
of Columbia could not assess the Railroad for anv 
maintenance of the Bridge under this Act. 


Deficiency Act of 1908. 


The Deficiency Act of February 15, 1908, appropri¬ 
ated $25,000.00 for completion of grading and paving 
approaches, and extended the time of completion of 
said Bridge to January 1, 1909. 

Act of May 26, 1908. ! 

I 

At the time the Act of May 26, 1908, was passed, the 
first appropriation for an entire year of operation was 
made and Congress in this Act appropriated th<fc sum 
of $5,600.00 and, like the appropriation for operation 
of said Bridge made in 1907, stated that this sumj was: 


“For salaries of employees, miscellaneous 
supplies, and expenses of every kind necessary 
to the operation and maintenance of the bridge.’’ 

Thus, it will be noted that this appropriation for the 
entire cost of operation and maintenance was dot in 
any way qualified nor any authority given to qssess 
any of the maintenance charges against the railroad. 

Acts Subsequent to May 26, 1908. ! 

Each and every appropriation Act for all subsequent 
years, including the year 1928, contains a speci ic ap¬ 
propriation for the operation and maintenance of the 
Anacostia River Bridge and in each and every Act the 
same language is employed as that in the said Acts 


of 1907 and 1908, making a certain appropriation for 
salaries of employees, lighting, miscellaneous supplies, 
and expenses of every kind necessary to the operation 


and maintenance of said Bridge and without qualifica¬ 
tion or any authority to assess any of the maintenance 
%/ •> 

charges against the railroad. 

As said hereinbefore, if Congress had intended that 
the Anacostia and Potomac River Railroad Co. was 
to pay for maintenance according to the said Act of 
1904, which is the only authority relied upon by the 
appellants, Congress certainly would have so stated 
in the Acts of 1906 and 1907, and all subsequent Acts 
of like nature, that a refund for maintenance was to 
be obtained from said Railroad as provided by existing 
law or made some similar provision. 

Act of February 25, 1929. 

The provision of the Appropriation Act, approved 
February 25, 1929, reads as follows: 

‘‘For reconstruction of the floor svstem and 

% 

handrail of the Anacostia River Bridge, includ¬ 
ing personal services and other necessary ex¬ 
penses, $120,000.’ ’ 

The work performed under this Act resulted in the 
assessment being made for $51,880.15, and the cer¬ 
tificate of indebtedness recorded thereon is in no way 
connected with the maintenance or repair of the Ana¬ 
costia River Bridge, as the sum is clearly an appro¬ 
priation of $120,000 by Congress for the reconstruction 
of “the floor system and handrail of the Anacostia 
River Bridge” and does not authorize any assessment 
for said reconstruction to be made against the appellee. 

If Congress had intended any assessment to be made 
against the appellee for said reconstruction it certainly 


15 


would have said so as it did in the previous Acjts of 
1904, 1905, etc., for reconstruction of said Bridge at 
that time. 

The Act of 1929 providing for said reconstruction 
does not authorize any assessment to be made against 
the appellee and the appellants cannot enlarge or ex¬ 
tend the language thereof so as to make said assess¬ 
ment, neither can the provision for maintenance jin the 
Act of 1904, solely relied upon by appellants, reading: 

“and hereafter one-half of the cost of theimain¬ 
tenance and repairs of this Bridge shall bei borne 
by said railway company or companies, and shall 
be collected in the same manner as the cjost of 
laying pavements between the rails and jtraeks 
of street railways, and paid into the Treasury, 
as provided for above,” 

i 

be similarly interpreted so as to authorize the making 
of said assessment for reconstruction of said Bridge. 
(See authorities hereinafter cited.) 

An examination of this bill and assessment made 
against the appellee by the appellants shows on its 
face that the appellants recognize a distinction between 
reconstruction and maintenance, for the reason that 
said bill states: 

I 

“Please forward check payable to tie Col¬ 
lector of Taxes, I). C. for reimbursement to the 
Appropriations as follows: 

Repairs to Anacostia Bridge, D. C. | 

1930 .$51j386.35 

Repair & Maintenance of Bridges, 

D. C. ! 

Construction and Repair. 493.80 

$51,880.15” 
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Furthermore, i the Appropriation Act of March 2, 
1907, making the first appropriation for the mainte¬ 
nance of said Bridge after its original reconstruction, 
and all similar subsequent Acts, clearly evinces a legis¬ 
lative intent by Congress that no assessments were to 
be made against the appellee for any maintenance or 
operation of said Bridge because that Act and all like 
subsequent Acts state that the appropriation provided 
for in each Act is: 

“For salaries of employees, lighting, miscel¬ 
laneous supplies, and expenses of every kind 
necessary to the operation and maintenance of 
the Bridge.” 

Likewise no assessment could be made by the appel¬ 
lants under these Acts without the provisions of the 
same being enlarged, amended or modified, which the 
appellants cannot do. (See authorities hereinafter 
cited.) 
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RULES OF CONSTRUCTION. I 

(a) Subsequent Acts Are Substituted for, or Repeal, 

Amend or Modify, the Act of April 27, 1904. 

I 

l 

The provisions of the Act of 1905 providing for the 
reconstruction of the Anacostia River Bridge ar<p com¬ 
plete in themselves and cover the whole subjecj mat¬ 
ter contained in the Act of 1904, and therefore! were 
clearly intended as a substitute for, and, as such,| oper¬ 
ate as a repeal of the said provisions of the ^\ct of 
1904. | 

The Supreme Court of the United States h^s re¬ 
peatedly held, that, although two acts are not jin ex¬ 
press terms repugnant, yet if the latter act covers the 
whole subject of the first and embraces new provisions, 
plainly showing that it was intended as a substitute 
for the first act, it will operate as a repeal of trie first 
act. ! 

In Fisk v. Ilenarie, 142 U. S. 459, 35 L. EdJ 10S0, 
the Court stated: 

“IVe deem it proper to add that we are of the 
opinion that the Act of 1867, or subdivision third 
of section 639, was repealed by the Act oj: 1887. 

‘‘The subject matter of the former acts is sub¬ 
stantially covered bv the latter, and the duffer- 
ences are such as to render the intention of Con¬ 
gress in this regard entirely clear. 

****** 

“In King v. Cornell, 106 U. S. 395, 396 
(27:60), it was held that subdivision second of 
section 639 was repealed by the Act of 1875, the 

93S-K—4 


repealing clause in which was the same as here, 
and Mr. Chief Justice Waite, delivering the 
opinion of the Court, said: ‘While repeals by 
implication are not favored, it is well settled 
that where two acts are not in all respects re¬ 
pugnant, if the latter Act covers the whole sub¬ 
ject of the earlier, and embraces new provisions 
which plainly show that it was intended as a 
substitute for the first, it will operate as a re¬ 
peal.’ The rule thus expressed is applicable and 
is decisive.” 

In District of Columbia v. Hutton, 143 U. S. 18, 36 
L. Ed. GO, the Court stated: 

“We arb not unmindful of the rule that re¬ 
peals by implication are not favored. But there 
is another rule of construction equally sound 
and well settled which we think applies to this 
case. Stated in the language of this court in 
United States v. Tynen, 78 U. S. 11 Wall. 88, 02 
(20: 153, 154), it is this: ‘When there are two 
acts on the same subject, the rule is to give ef¬ 
fect to both if possible. But if the two are re- 
repugnant in any of their provisions, the latter 
Act, without any repealing clause, operates to 
the extent of the repugnancy as a repeal of the 
first; and even where two acts are not in express 
terms repugnant, yet if the latter act covers the 
whole subject of the first, and embraces new 
provisions, plainly showing that it was intended 
as a substitute for the first Act, it will operate 
as a repeal of that Act.’ ” (Citing cases.) 
(Italics ours.) 

In The Ilabana, 175 U. S. 677, 44 L. Ed. 320, the 
Court stated: 
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“And, although neither Sec. 692 nor Sic. 695 
of the Revised Statutes is repealed by nadie yet, 
taking into consideration the general repealing 
clauses, together with the affirmative provisions 
of the Act, the case comes within the reason of 
the decision in an analogous case, in which this 
Court said: ‘The provisions relating to tile sub¬ 
ject-matter under consideration are, however, so 
comprehensive, as well as so variant from those 
of former acts, that we think the intension to 
substitute the one for the other is necessarily to 
be inferred, and must prevail.’ Fisk v. Ilenarie, 
142 IT. S. 459, 468, 35 L. Ed. 1079, 1083, ^2 Sup. 
Ct. Rep. 207.” 

*•##*<** 

“The decision in this court in the recent case 
of United States v. Rider, 163 U. S. 132, 41!L. Ed. 
101, 16 Sup. Ct. Rep. 9S3, affords an important, 
if not controlling precedent. * * * ‘It is true 
that repeals by implication are not favored, but 
we cannot escape the conclusion that, tested by 
its scope, its obvious purpose, and its terpas, the 
act of March 3, 1891, covers the whole sjubject- 
matter under consideration, and furnishes the 
exclusive rule in respect of appellate jurisdic¬ 
tion on appeal, writ of error, or certificate.’ ” 

There can be no doubt that the said provisions of the 

i 

Act of March 3,1905, were intended as a substitute for 
the Act of April 27,1904, relied upon by the appellants. 
The Act of March 3, 1905, covers the whole {subject 
matter of the Act of April 27, 1904, is complete in 
itself and embraces new matter which: 

(1) Authorize the District to enter intd a con¬ 
tract for a more elaborate or expensive bridge 
by increasing the cost of the same from ^250,000 
to $375,000. 
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(2) Authorize the Commissioners for the Dis¬ 
trict to determine the lines of the new Bridge. 

(3) Authorize District to acquire by purchase 
or condemnation the necessary ground for ap¬ 
proaches to Bridge. 

(4) Extends the time for completion of the 
work. 

(5) Directs that Anacostia and Potomac 
River Railroad Company pay for the installa¬ 
tion of such underfloor construction as may be 

necessarv in order that the cars of said Com- 
•> 

pany may be propelled over said Bridge by un¬ 
derfloor electrical conductors or cables. 

(6) Provides that the entire cost of main¬ 
tenance of said underfloor construction shall 
thereafter be borne by said Railroad Company, 
and no cars shall be propelled across said 
Bridge unless all electrical conductors or cables 
furnishing power for the propulsion of the same 
shall be placed underfloor of said Bridge. 

Thus, the said provisions of the Act of 1905 are com¬ 
plete in themselves by providing for the reconstruction 
of the said Bridge which plainly shows that the same 
was intended as a complete substitute for the said pro¬ 
visions of the Act of 1904, thereby, repealing the same. 

Likewise, it must be remembered that the Act of 
June 27, 1906, supra, required the Anacostia and Po¬ 
tomac River Railroad Company to pay the final sum 
of $15,000 toward the cost of construction and the use 
of the said new Bridge. 

If the provisions of the two Acts of 1904 and 1905 
with reference to the maintenance to be paid by the 
said Railroad are not in express terms repugnant, yet 
as stated by the Supreme Court in the case of District 
of Columbia v. Hutton supra , i( even where two acts are 
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not in express terms repugnant, yet if the latter Act 
covers the whole subject of the first, and embraces new 
provisions, plainly showing that it was intended as a 
substitute for the first Act, it will operate as a\repeal 
of that Act But it must be admitted there it some 
repugnancy in the two provisions. It could not be 
said that Congress intended that said Railroad was to 
pay for the entire cost of maintaining said underfloor 
construction and then to pay for one-half of the cost 
of maintaining the entire Bridge without any deduc¬ 
tion being made for the maintenance of said underfloor 
construction. 

From the authorities it is clear that a fornher act 
may be repealed by implication in two ways, thart is, by 
a latter act being intended as a substitute for the for¬ 
mer or by some provisions of the later act being in con¬ 
flict with some of the provisions of the former act, in 
which case those provisions of the former act are re¬ 
pealed, and in such a case where repugnancy exists 
between two statutes the later one will prevail. 

Bass v. Tingy, 4 Dali. 37, 1 L. Ed. 731; Unitedl States 
v. Tingy, 5 Pet. 115, 8 L. Ed. 66; United St\des v. 
Fisher, 109 U. S. 143, 27 L. Ed. 885; United States v. 
Yuginovich, 256 U. S. 450, 65 L. Ed. 1043; Henrietta 
Mining & M. Co. v. Gardner, 173 U. S. 123, 43 L. Ed. 
637; U. S. ex red. Chandler v. Dodge County Ccmmrs., 
110 U. S. 156, 28 L. Ed. 103; Norris v. Crocker, 13 How. 
429, 14 L. Ed. 210; Murdoch v. Memphis, 20 'W'jjdl. 590, 
22 L. Ed. 429; Bear Lake cC Diver Water TFjorAvs c 0 
Irrig. Co. v. Garland, 164 U. S. 1, 41 L. Ed. 3^7. 


» 
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(b) Contemporaneous Construction Negatives the 

Appellants’ Claim. 

The Congress repeatedly through appropriation 
acts provided for meeting the cost of manufacture and 
repairs to the Anacostia Bridge by use of language 
hereinafter referred to. The then Commissioners 
when such legislation was fresh in mind construed the 
same as not requiring any reimbursement from the 
appellee, and other successors in office similarly con¬ 
strued appropriation acts, such construction by the 
Commissioners in office extending over a long period 
of time. "Why then a sudden change on the part of 
appellants in reversing the rulings of their predeces¬ 
sors in office, without any change in the language used 
by Congress in making appropriations for the main¬ 
tenance and repairs of said Bridge? Moreover Con¬ 
gress by the said provisions of the Appropriation 
Acts of 1904, 1905 and 1906 having required the Ana¬ 
costia and Potomac River Railroad Company to pay 
the entire cost of the structure supporting that part 
of the Anacostia River Bridge to be used bv said 
Railroad, pave the same, construct and operate over 
said Bridge by the underground system and make 
very liberal cash contributions towards paying for the 
entire reconstruction of said Bridge and approaches, 
it would appear only reasonable that Congress had 
decided and intended that said Bridge should be put 
in the same class and treated as any other street or 
highway within the District of Columbia, and that said 
Railroad should only be required to pay for the main¬ 
tenance and repair of its own property and that por¬ 
tion of the Bridge which it actually used, as stated in 
the Act of 1905: 
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“and the entire cost of maintenance c^f said 
underfloor construction (such underfloor con¬ 
struction as may be necessary in order that the 
cars of said company may be propelled over 
said bridge by underfloor electrical conductors 
or cables) shall thereafter be borne by safd rail¬ 
road company.” 


That this was the intent and amounted to a legisla- 
tive declaration by Congress of the meaning pf said 
Acts cannot seriously be questioned, for in tlje year 
1907 when Congress made the first appropriation for 
the operation and maintenance of the reconstructed 
Bridge it appropriated $2,S00.00: 


“for salaries of employees, lighting, miscel¬ 
laneous supplies, and expenses of every kind 
necessary to the operation and maintenance of 
the bridge.” 


Had Congress intended the appellants to assess any 


of this cost of maintenance against the app 


bllee it 


would have said so in this Act and further provided 
and authorized the appellants to secure a refur d from 
the appellee for the cost of maintenance so expended 
by them. 

Each and every Act making a like appropriation for 
each succeeding year up to and including 1928 employs 
the same language and does not direct or authorize the 
appellants to assess and collect from the appellee any 
portion of the cost of maintenance so paid by them 
each year, and the appellants not being authorized or 
directed by provision of law possess no power or au¬ 
thority to make the assessments and record the cer¬ 
tificates of indebtedness herein complained pf (see 
authorities hereinafter cited). 


i 


Thus it is clear that Congress by its appropriation 
for the maintenance and repair of said reconstructed 
Bridge made a legislative declaration of the meaning 
of the Acts of 1904, 1905, 1906 and conclusively deter¬ 
mined that the appellee should only be required to pay 
for the entire cost of maintenance of such underfloor 
construction as mav be necessary in order that the cars 
of the appellee may be propelled over said Bridge by 
underfloor electrical conductors or cables. This obliga¬ 
tion was entirely one which required no payment by the 
appellants and no refund from the appellee to the 
appellants, hence no provision of law directing or 
authorizing the appellants to make any assessments or 

collect a refund was necessary. 

•> 

Likewise, the foregoing has been the contempora¬ 
neous construction of the said Acts by the Commis- 

•> 

sioners of the District of Columbia. When the Appro¬ 
priation Act of 1907 was passed, all prior legislation, 
and the history thereof, was fresh in the minds of the 
Commissioners, and when they were called upon to 
construe the language of the said Appropriation Act 
for 1927, they construed it to mean that the total cost 
of salaries, miscellaneous supplies and expenses of 
every kind necessary for the operation and mainte¬ 
nance of the said Bridge was to be made with and paid 
out of money appropriated therefor by said Act and 
the Railway Company was not expected to reimburse 
nor did the Commissioners in fact request any reim¬ 
bursement from the Railway Company. Had it been 
the intention of Congress, or had it been the view of 
the Commissioners, that the Railway Company was 
called upon to assume or reimburse the District for 
one-half of the cost of the said maintenance and re- 
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pairs of said Bridge, such contention on the part of the 
District Commissioners would have then been made. 

To show that this contention was not inadvertently 
or casuallv made, but was one that was fullv under- 
stood and intended bv the District authorities to be so, 
we point to the action taken by the Commissioners 
under like provisions in the Appropriation Arts for 
succeeding years, placing the whole cost of mainte¬ 
nance and repairs on the District. There is no direct 
evidence that the appellee ever made any payment 
to the appellants for one-lialf cost of the maintenance 
of the said Bridge as provided in the Act of 1904, and 
such as claimed by the appellants. There is evidence 
of small payments made by the appellee in th$ years 
1912, 1913,1914 and 1915 (R. 49 and 50). The evidence 
shows that three of these payments were made for 
replacing floor and tlie other for painting, labor and 
material, but no evidence what this painting, labor and 
material was used for. (R. 51). The appellee, here¬ 
tofore stated, has always paid and recognized its obli¬ 
gation for the entire cost of maintenance of said under- 
floor construction. (Such underfloor construction as 
may be necessary in order that cars of said Company 
may be propelled over said Bridge by underfloor and 
electrical conductors or cables, as well as paving 
between its rails.) Certainly this early legislative 
declaration by Congress, and the long contempora¬ 
neous construction of the said Acts by the Commis¬ 
sioners of the District of Columbia should be given 
great weight, if not altogether controlling. 

In United States v. Alabama G. S . R . Co., 142 U. S. 
615, 35 L. Ed. 1134, the Court stated: 
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* 


“This was the construction given to it by the 
Postmaster-General and by the accounting of¬ 
ficers of the Treasury at the time the Act was 

* 

passed, and the Alabama and Chattanooga Rail¬ 
road Company and its successors, the appellee, 
was, and continued to be, paid upon that basis 4 

from 1876 to 1SS5, by six postmaster-generals, 
when in 1S85, the then incumbent of the office 
reversed the rulings of his predecessors and not « 

only subjected the entire line to the reduced 
rates, but made such construction retroactive, 
and enforced repayment of what the road had A 

for nine years received under the prior con¬ 
struction. 

“AYe think the contemporaneous construction 
thus given by the executive department of the 
government, and continued for nine years 
through six different administrations of that de- 

C? m • m 4 

partment; a construction which, though incon¬ 
sistent with the liberalism of the Act, certainly 
consorts with the equities of the case—should 
be considered as decisive in this suit. 

“It is a settled doctrine of this court that, in 
case of ambiguity, the judicial department will 
lean in favor of a construction given to a statute 
by the department charged with the execution 
of such statute, and, if such construction be 
acted upon for a number of years, will look with 
disfavor upon any sudden change, whereby par¬ 
ties who have contracted with the government 
upon the faith of such construction may be prej¬ 
udiced. It is especially objectionable that a con¬ 
struction of a statute favorable to the individual * 

citizen should be changed in such manner as to 
become retroactive, and to require from him the 
repayment of moneys to which he had supposed 
himself entitled, and upon the expectation of 
which he had made his contracts with the gov¬ 
ernment. ’ ’ 
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In New York, N. H. & II. R. Co. v. Interstate Com- 

i 

merce Commission, 200 U. S. 361, 50 L. Ed. 515, the 
Court stated: j 

“We make this concession because we think 
we are constrained to do so, in consequence 
of the familiar rule that a construction, made 
by the body charged with the enforcement 
of a statute, which construction has long ob¬ 
tained in practical execution, and has been im¬ 
pliedly sanctioned by the re-enactment pf the 
statute without alteration in the particulars con¬ 
strued, when not plainly erroneous, mhst be 
treated as read into the statute.” j 

In Robertson v. Downing, 127 U. S. 607, 32 jL. Ed. 
269, the Court stated: 

“But when there has been a long acquiescence 
in a regulation, and by it rights of parties for 
many years have been determined and adjusted, 
it is not to be disregarded without the most 
cogent and persuasive reasons.” 

i 

In the case of U. S. v. Graham , 110 IT. S. 21fj, 28 L. 
Ed. 126, the court said: 

“If there was ambiguity or doubt, then such 
a practice, begun so early and continued So long, 
would be in the highest degree persuasive if not 
absolutely controlling, in its effect.” 

In the case of Komada & Co. v. U. S., 215 U.jS. 392, 
54 L. Ed. 249, the Court stated: 

“Something can be said on both sides! of the 
question of similarity, and, if the case turned 
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simply upon that question, it might be difficult 
to reach a satisfactory conclusion. In such a 
case the construction given by the department 
charged with the execution of the tariff acts is 
entitled to great weight. As said bv Mr. Justice 
McKenna delivering the opinion of the Court in 
United Slates v. Cerecedo Hermanosv Compa- 
nia, 209 U. S. 337, 339, 52 L. Ed. 821, 822, 28 Sup. 
Ct. Rep. 532, 533: 

“ ‘We have said that when the meaning of a 
statute is doubtful, great weight should be given 
to the construction placed upon it by the de¬ 
partment charged with its execution. Robertson 
v. Downing, 127 U. S. 607, 32 L. Ed. 269, 8 Sup. 
Ct. Rep. 1328; United States v. Healey, 160 
U. S. 136, 40 L. Ed. 369, 16 Sup. Ct. Rep. 247. 

And we have decided that the re-enactment bv 

* 

Congress, without change, of a statute which 
had previously received long-continued execu¬ 
tive construction, is an adoption by Congress of 
such construction. United States v. Falk & 
Bros., 204 U. S. 143, 152, 51 L. Ed. 411, 414, 27 
Sup. Ct. Rep. 191.’ 

“In the decision of this case, Mr. Justice 
White and Mr. Justice Peckham concurred 
solely because of the prior administrative con¬ 
struction.’ ’ 

Many other eases could be cited to the same effect. 

(c) All Statutes Upon the Same Subject Matter Should 

Be Construed Together. 

It is a well recognized rule that all statutes upon the 
same subject matter are to be harmonious as far as 
possible and where it can be gathered from a subse¬ 
quent statute, in pari materia, what meaning the legis¬ 
lature attached to the words of a former statute, this 


will amount to a legislative declaration of its meaning, 
and will govern the construction of the first statut^. 

In United States v. Freeman , 3 How. 556, 11 L.j Ed. 
724, the Court stated: 

7 ! 

“The error of the accounting officers of the 
treasury, and of the officers of the marine corps, 
in the construction of the Act of 1818, arose from 
that Act having been considered by itself, jvitli- 
out any reference to other statutes relating to 
brevet commissions and pay. 


#**#** 


“The correct rule of interpretation is, tl[iat if 
divers statutes relate to the same thing, | they 
ought all to be taken into consideration in con¬ 
struing anv one of them, and it is an established 
rule of law, that all acts in pari materia are to 
be taken together, as if they were one law.” 

i 

In Ryan v. Carter, 93 U. S. 78, 23 L. Ed. S0|, the 
Court stated: j 

“There is no known rule of law requiring the 
Court to interpret this proviso according to the 
literal import of the words employed whin the 
evident intention of the Legislature is different. 
It may be that the words taken in their| usual 
sense, would exclude the case of Dodier;jbut if 
it can be gathered, from a view of the whole law, 
and others in pari materia, that they wet*e not 
used in that sense, and they admit of aiiother 
meaning in harmony with the general scope of 
the statute, it will be adopted as the declaration 
of the will of Congress on the subject.” 

In Aldridge v. Williams, 3 How. 9,11 L. Ed. 4^9, the 
Court stated: 
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“The law as it passed is the will of the ma¬ 
jority of both houses, and the only mode in which 
that will is spoken is in the act itself; and we 
must gather their intention from the language 
there used, comparing it, when any ambiguity 
exists, with the laws upon the same subject and 
looking, if necessary, to the public history of the 
times in which it was passed.” 

See also the following cases holding the same: North 
American Commercial Co. v. United States , 171 U. S. 
110, 43 L. Ed. 08; Stuart v. Maxwell, 16 How. 150,14 L. 
Ed. S83; United States v. Walker, 22 How. 299, 1G L. 
Ed. 382; Kansas City, L. <6 S. K. R. Co. v. Brewster 
(Attorney General), 118 U. S. 682, 30 L. Ed. 281. 

(d) Statutes Imposing a Tax Are to Be Construed 
Most Strongly Against the Government and in 
Favor of the Taxpayer. 

The alleged assessments of the appellants amount 
to a tax against the appellee and in such cases the 
United States Supreme Court has repeatedly laid down 
the rule that a citizen is exempt from taxation unless 
the same is imposed by clear and unequivocable lan¬ 
guage and in chse of doubt statutes levying taxes are 
construed most strongly against the government and in 
favor of the citizen, and whatever doubt exists in a 
tax measure it must be resolved against the govern¬ 
ment. 

In the case of SprecUels Sugar Refining Co. v. Mc¬ 
Clain, 192 U. S. 397, 48 L. Ed. 496, it was said: 

% 

“Keeping in mind the well-settled rule that 
the citizen is exempt from taxation unless the 


same is imposed by clear and unequivcjcable 
language, and that where the construction of a 
tax law is doubtful, the doubt is to be resolved in 
favor of those upon whom the tax is sought to 
be laid * # *.” 


In the case of Untied States v. Edwin B. Ishaini, 84 
U. S. 496, 21 L. Ed. 729, it was said: | 

I 

“If there is a doubt as to the liabilitv !of an 
instrument to taxation, the construction J is in 
favor of the exemption, because, in the language 
of Pollock, C. B., in Gurr v. Scudds, 11 jExch. 
191, ‘a tax cannot be imposed without clea'r and 
express words for that purpose.’ Conijoy v. 
Warren, 3 Johns. Cas. 259. These principles 
are based in good sense, and are sustained by 
the authorities.” 


In the case of Eidman v. Martinez, 184 U. S. 577, 46 
L. Ed. 697, Mr. Justice Brown, speaking for the Court, 
said: 


“It is an old and familiar rule of the English 
Courts, applicable to all forms of taxation, and 
particularly special taxes, that the sovereign is 
bound to express its intention to tax in clear 
and unambiguous language * * *. We have our¬ 
selves had repeated occasion to hold that the 
customs revenue laws should be liberally inter¬ 
preted in favor of the importer, and that the 
intent of Congress to impose or increase a tax 
upon imports should be expressed in clear and 
unambiguous language.” 

In the case of Rudolph et at. v. Potomac Electric 
Power Co., 58 App. D. C. 54, 24 Fed. (2d) 882, Mr. 
Justice Van Orsdel, speaking for the Court, said: 
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“Considering the latter trend of decision, and 
especially the statute in this District, providin 
for the taxation of real property, and applyin 
the accepted rule of construction that such stat¬ 
utes must be construed strictly in favor of the 
taxpayer and against the government, \ve find 
no convincing authority for treating the prop¬ 
erty of plaintiff company as real estate for the 
purposes of taxation. ” 

See also the cases: Gould v. Gould , 245 U. S. 151, 62 
L. Ed. 211; SJucab v. Doyle, 258 U. S. 529, 66 L. Ed. 
747; Bowers v. X. Y. <£ A. Lighterage Co., 273 U. S. 
346, 71 L, Ed. 676; IIedit v. jilalley ,'265 U. S. 144, 68 
L. Ed. 949. 


c aq 
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V. 

THE COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA POSSESS NO IMPLIED POWER 
AND MAY NOT IMPOSE DUTIES OR FINAN¬ 
CIAL CHARGES WITHOUT EXPRESS j AND 
SPECIFIC AUTHORITY OF CONGRESS, j 

| 

The Act of March 2, 1907, made the first appropria¬ 
tion for the maintenance and operation of the [recon¬ 
structed Bridge as provided for in the Acts of^ 1904, 
1905 and 190G, and in making said appropriation 
stated: 

‘‘For salaries of employees, lighting, miscel¬ 
laneous supplies, and expenses of every kind 
necessary to the operation and maintenance of 
the Bridge” (Anacostia River Bridge). 

Had Congress intended that any portion of the main¬ 
tenance cost of the entire Bridge, paid by thejappel- 
lants under this appropriation and the appropriation 
of subsequent years up to and including the yeqr 1928 
where the same language was used, was to be assessed 
against the appellee, it would certainly not have| stated 
that the appropriation was for “expenses o/j every 
kind necessary to the operation and maintenance^ of the 
Bridge.” 

This clearly amounts to a legislative declaration or 
determination as to the payment for the operation and 
maintenance of said Bridge, and the appellants have no 
implied power and cannot enlarge these Appropriation 
Acts by reading into the same, “refund for piainte- 
nance or repair to be obtained from the appellee as 
provided by the Act of April 27,1904,” or somejsimilar 
provision. 


Likewise, it has been held that ‘ 4 where the legisla¬ 
ture makes a plain provision in regard to any subject 
matter, the courts are not at liberty to add to or extend 

7 W 

that provision beyond the plain import of the word 
employed. ’’ 

McCarthy v. McCarthy, 20 App. D. C. 195, 202. 

Therefore, the Act of 1907 and all subsequent Acts 
up to and including the year 1928 having clearly ap¬ 
propriated the money for and directed and authorized 
the appellants to pay “expenses of every kind neces¬ 
sary to the operation and maintenance of the Bridge/’ 
the appellants are prohibited from enlarging the said 
Acts so as to make the assessments herein com¬ 
plained of. 

In the case of Patrick v. Smith, 60 App. D. C. 6, the 
Public Utilities Commission of the District of Colum¬ 
bia attempted to pass a regulation requiring taxicab 
operators to furnish indemnity insurance, etc., and the 
opinion states: 

* * And, in view of the fact that such a 
regulation necessarily imposes a substantial tax 
upon a class of persons within the District, 
which may be diminished or increased at the 
discretion of the commission, it is not to be pre¬ 
sumed that such authority would be granted by 
mere implication in the act.” 

The Court in this case quotes with approval from its 
opinion in Coughlin v. District of Columbia , 25 App. 
D. C. 251. 

See the following cases: District of Columbia v. 
Bailey, 171 U. S. 161, 43 L. Ed. 118; Newman v. Wil¬ 
lard’s Hotel Co., 47 App. D. C. 323; Fay v. Macfarland, 
32 App. D. C. 295; Macfarland v. Moore, 32 App. D. C. 


35 


VI. 

ASSESSMENT AND CERTIFICATE OF INDEBT¬ 
EDNESS FOR $51,880.15 IS NOT EMBRACED 
WITHIN ANY OF THE ACTS. 

I 

The assessment for $51,S80.15 was made for, work 

j 

performed by the appellants under authority a fid ap¬ 
propriation contained in the Appropriation Act bf Con¬ 
gress approved February 25, 1929, reading as follows: 

I 

i 

“For reconstruction of the floor system and 
handrail of the Anacostia River Bridge, includ¬ 
ing personal service and other necessary ex¬ 
penses, $120,000.’ y | 

It clearly appears that this authority and appropri¬ 
ation was for reconstruction and not maintenance or 
repair , and nowhere in this Act or any other Act are 
the appellants given authority or directed to assess 
any part of this reconstruction cost agaiijst the 
appellee. 

In District of Columbia v. Georgetown & T. D. Co., 
59 App. D. C. 335, 41 Fed. (2d) 424, this Court held 
that the street railway under an appropriation act for 
a street improvement and under existing law was not 
liable for the cost of relocating street railway tracks 
necessitated by the street improvements. The Appro¬ 
priation Act of June 7, 1924 (43 Stat. 53S, 539!), made 
an appropriation for the District of Columbia for 
widening and paving a portion of Wisconsin Avenue 
and after making said appropriation stated “including 
necessarv relocation of street car tracks, * f * re- 
fund to be obtained from street railway company so 
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far as provided under existing* law.” The Act of June 
11, 1878 (20 Stats. 102) requires any street railway 
over which street it runs to pave that portion of the 
street lving between the exterior rails of its tracks 
and for a distance of two feet outside of such rails on 
each side and keep the same in repair. Neither Act 
nor any existing statute contained any provision re¬ 
lating to or requiring the railway to pay the cost of 
relocation of tracks. The railway paid for the paving 
between its rails and two feet exterior, but refused to 
pay for the relocation of its tracks, and the Court in 
its opinion by Mr. Chief Justice Martin stated: 

“In the present case there is peculiar reason 
for holding that this language refers to statute 
law only. The present controversy relates to 
the franchise rights and obligations of the street 
railway companies. Such relations are nat- 
urallv defined bv statute. It is conceded that 
Congress by statutory enactment imposed upon 
the railway companies the duty of paving in and 
about their tracks, but no statute was ever en¬ 
acted requiring them to pay for relocating their 
tracks in the street under circumstances like 
these. The term ‘provided by existing law’ 
therefore should be held to refer to the pro¬ 
vision of the statute relating to the paving, and 
not to the assumed principle of common law re¬ 
lating to the relocation of the tracks. It follows 
that the companies were not bound to refund 
the cost of relocating their tracks in this in¬ 
stance. The judgments in cases No. 4812 and 
No. 4813, herein appealed from, are accordingly 
affirmed, with costs.” 

Thus, if the District under that appropriation Act 
could not require the railway to pay the cost of re- 
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I 

I 


locating its tracks which was necessary to accomplish 
the street improvement, by what authority can tike ap¬ 
pellants require the appellee to pay the cost of ^con¬ 
structing a bridge when no authority is either ex¬ 
pressed or implied in any existing statute? 

Reconstruction Distinguished From Maintenance. 

A review of the cases will show a vast distinction 
exists between a repair and a reconstruction, asj those 
words have been construed in improvements to! high¬ 
ways and the like. In the Act of February 25^ 1929, 
the appropriation reads: 

“For reconstruction of the floor system and 
handrail of the Anaeostia River Bridge/ 7 

Thus, where a pavement was taken up, the i grade 
changed and new sand was used, and part of the bricks 
used in relaying were new ones, there was a recon¬ 
struction and not a repair of the pavement, withjin Ky. 
St. Sec. 2835, providing that the cost of reconstruction 
of sidewalks shall be apportioned to the front foot of 
the adjoining property. Webster defines “repair, 77 as 
follows: “To restore to a sound or good stat^ after 
decay, injury, dilapidation, or partial destruction, as 
to repair a house, a wall, or a ship. 77 He defines “re¬ 
construction 77 as follows: “To construct again $ to re¬ 
build. 77 In the use of “reconstruction, 77 the Legisla¬ 
ture meant to rebuild, to construct again. Thb mere 
fact that some of the old material was used does not 
deprive the work of its proper designation. If ^ brick 
house was entirely torn down, and no brick was used 
in its rebuilding except those that had formerly been 
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in the walls, we should say that it was reconstructed 
or rebuilt. Levi v. Coyne (Ky.) 57 S. W. 790, 791. 

Where a gravel street, which has become badly worn 
so that there were many depressions in it, was graded 
and macadamized from gutter to gutter with macadam 
varying in thickness from a few inches to 2VL> feet, this 
amounted to a “reconstruction” of the street, and not 
a “repairing” thereof, within Rev. St. 1909, Sec. 9255, 
providing that no formality shall be required to author¬ 
ize the repairing of streets, but that the proper officers 
may, with or without notice, be authorized, by ordi¬ 
nance or resolution, to have such work done, reporting 
the cost to the council, for assessment; and hence, 
where the provisions of that section, requiring, with re¬ 
gard to the macadamizing of any street, a preliminary 
resolution declaring the street improvement neces¬ 
sary and a letting of the work to the lowest and best 
bidder upon plans, etc., were not complied with, special 
tax bills, issued to reimburse the city for the cost of the 
improvement were sold. Ranncy v. City of Cape Girar¬ 
deau, 170 S. W. 342, 343, 185 Mo. App. 229. 

The term “maintaining highways” in a municipal 
charter providing that the common council may in each 
year cause a sum sufficient to pay all the ordinary and 
necessary expenses of maintaining the city govern¬ 
ment, including the “maintaining” of the highways 
of said city, to be raised by taxation, does not include 
the expense of establishing a grade of an avenue. 
Webster’s dictionary, which has become, in effect, a 
law book on questions of construction, defines the word 
“maintain” as follows: “To hold, preserve, or keep in 
any particular state or condition; to sustain; not to 
suffer or fail or decline.” Brenn v. City of Troy 
(N. Y.), 60 Barb. 417, 421. 
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Such instances imply some change in the existing 
structure. 

Thus, an inspection of Exhibit No. 3 on page \)7 of 
the Record shows such an extensive job of work tljiat it 
could not be classified as ordinary repair or ijnain- 
tenance, namely: 

“Constructing a reinforced concrete floor sys¬ 
tem on the arch spans and a timber floo^ 1 sys¬ 
tem on the draw span (including the removal 
of the existing floor and the furnishing and 
placing of all new steel work, reinforced 
concrete and timbers, as indicated on the 

plans) .$80,000.00 

Furnishing and placing new handrail (including 
necessary connections, as indicated on the 

plans) .$ 11 , 600.00 

Cutting out old and driving new rivets 2987 @ 

.40 each.$1,194.80 

Removing and replacing in the field such addi¬ 
tional steel portions of the floor system as 
may be ordered, including rivets (not indi¬ 
cated on the plans), 40,540 lbs. @ .10 per 
lb..$4,05j4.00” 

I 

l 

1 

and other items of labor, etc., making a total of 
$103,760.30. 

"While the appellee respectfully insists that its posi¬ 
tion as to the true construction of the Act of 1904 is 
sound and that it is not liable for any of the charges 
shown in the Record (p. 60-75), the error of the appel¬ 
lants as to liability of the appellee for the principal 
item amounting to $51,000, involved in this litigation, 
for the reconditioning and reconstruction of the Ana- 
costia Bridge under the Act of 1929 and shown ip Ex¬ 
hibit No. 3 (R. p. 57-59), becomes more manifest and 
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apparent and the fallacy of their contentions shown. 
It would be a false and forced interpretation of the 
language used in the Appropriation Act of February 
25, 1929, reading ‘‘for reconstruction of the floor sys¬ 
tem and handrail of the Anacostia Bridge” to construe 
those words as meaning a mere maintenance and re¬ 
pair of the Bridge. The words repairs and main¬ 
tenance would not ordinarily include anv such items as 
“constructing a reinforced concrete floor system on 
tlie arch spans and a timber floor system on the draw 
span (including the removal of the existing floor and 
the furnishing and placing of all new steel work, re¬ 
inforced concrete and timbers, * * *) furnishing and 
placing new handrail, * * * removing and replacing 
in the field such additional steel portions of the floor 
system as mav be ordered * * Such items are 
quite in contrast to a repair of the Bridge involving 
such items as bolts, washers, oil, lead paste, gasoline, 
turpentine and other like materials. 

At this stage we wish to call attention to the error 
of tlie appellants in attempting to place an undue em¬ 
phasis on the hearings before the subcommittee of the 
Committee on Appropriations, at page 13 et seq. of 
their brief, and giving to it a meaning not justified. 
Whatever should be the description of, or weight to 
be given to the report mentioned, it could not amount 
to a contemporaneous construction of the Act of April 
27, 1904. The statement, as we see it, of the Engineer 
Commissioner, was to the effect that onerous require¬ 
ments should not be placed upon the Railway Com¬ 
pany in the proposed reconstruction of the Bridge then 
under consideration. If he were in error as to any 
continuing obligation on the part of the appellee 
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through any existing act, this would not affect the fair¬ 
ness of his position. If anything appears from a read¬ 
ing of the comments in said brief, it would appear that 
the Commissioners were wrong in their interpretation 
of the requirements of the then existing law. It there¬ 
fore follows that the cases cited by the appellants at 
page 36, et seq. of their brief, are inapplicable. IWliat 
appears to have occurred at the hearing is that Col¬ 
onel Ladue, the Engineer Commissioner, defined the 
nature of the kind of work contemplated by stating: 
“ It is a street proposition, a roadway proposition, and 
has nothing to do with the fact that the street railway 
company is running over that bridge. * * *. We think 
when we are going to replace the surface of the road¬ 
way, the necessity of which arises from the heavier 
loads on trucks and the heavier service which the! road¬ 
way is now subjected to, and not at all due to anything 
that the railway company has done, and it becomes 
necessary to put in a heavier form of construction 
there, it is unfair to the railway company to say, 4 Sim¬ 
ply because you cross this bridge, you will have to pay 
one-half of the cost of rebuilding it so as to fit jit for 
the truck traffic.’ * * *. The floor system is like the old 
floor system of the Highway Bridge. They were put 
down 25 years ago. That consists of steel buckle plates 
on which the pavement is laid. It was all right for the 
traffic of that time, but with the heavier trucks we 
are now having, those steel buckle plates are not ade¬ 
quate. They break or bend, and they vibrate s<p that 
the pavement will not stay.” 

Such improvements could not be classified under the 
words “maintenance or repair.” As heretofore 
pointed out, the appellants do not contend that the Act 
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of 1929, making appropriation for the reconstruction 
of the floor svstem and handrail of the Anacostia 
Bridge, contains any provision for reimbursement by 
the appellee. The only basis for their contention with 
respect to the imposition of any liability on the appel¬ 
lee therefor, is based entirely on the Act of 1904. 
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VII. 

IN NO EVENT ARE THE CERTIFICATES OF 
INDEBTEDNESS VALID. 

I 

The Certificates of Indebtedness are invalid on their 

i 

face. Three of them recite that they are issued for 
one-half the cost of maintenance and repairs, and one 
of them for one-half the cost of reconstruction of the 
floor system and handrail of the Anacostia Bridge. 
All are issued pursuant to the fifth section of an Act 
of Congress of the United States, entitled “An Act 
providing a permanent form of government for the 
District of Columbia/’ approved June 11, 1878. 

There is no provision or authority of law contained 
in the said Act of 1878 which requires the appellee to 
pay for any maintenance or reconstruction of the Ana¬ 
costia Bridge except paving between its rails and two 
feet exterior thereto. The provisions of said Act with 
reference to said paving, read: 

i 

“When any street or avenue through which a 
street railway runs shall be paved, such railway 
company shall bear all of the expense for that 
portion of the work lying between the exterior 
rails of the tracks of such roads, and for a dis¬ 
tance of two feet from and exterior to such 
track or tracks on each side thereof, and of keep¬ 
ing the same in repair. 

“But the said railway companies having con¬ 
formed to the grades established by the Com¬ 
missioners, may use such cobblestone or Belgian 
blocks for paving their tracks, or the space be¬ 
tween their tracks, as the Commissioners may 
direct”; | 


* 
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“That if any street railway company shall 
neglect or refuse to perform the work required 
by this Act, said pavement shall be laid between 
the tracks and exterior thereto of such railway 
bv the District of Columbia.” 

The next paragraph then provides that if such com¬ 
pany shall refuse to pay the sum due in respect to the 
work done the Commissioners shall issue Certificates 
of Indebtedness. 

There is absolutelv no authority given in said Act of 
1S78 to issue Certificates of Indebtedness for mainte¬ 
nance, repairs or reconstruction work on the Anacostia 
Bridge, assuming the Act of 1904 is in effect. 

The said Act onlv authorizes the issuance of Certifi- 
cates of Indebtedness after any railway has refused to 
do some work therein provided for, by using the lan¬ 
guage following: 


“And if such company shall fail or refuse to 
pay the sum due from them in respect to the 
work done by or under the orders of the proper 
officials of said District in such case of the 
neglect or refusal of such railicay company to 
perforin the ivork required as aforesaid , the 
Commissioners of the District of Columbia shall 
issue certificates of indebtedness against the 
property, real or personal * * V’ (Italics ours.) 

In the present instance the appellee has not refused 

to do anv work ordered bv the District Commissioners, 

in fact all of the work done bv the Commissioners was 

* 

done by them without request to the appellee and with¬ 
out notice that the work was going to be done except 
that of reconstructing the floor system, nor was the ap- 
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pellee given a hearing or an opportunity to be heard 
as to the nature of the work or the necessity therefor. 
Indeed with reference to the first Certificate of Indebt- 
edness, the same was filed without notice to the appel¬ 
lee and it was denied any hearing or opportunity t|o be 
heard with reference to the others. 

The Construction Placed Upon the Acts of 1878 and 
1904 by Appellants, if Followed, Would Render 
the Same Unconstitutional. 

The charge or obligation sought to be imposed upon 
the appellee by both of the said Acts, 1878 and 1904, 
with reference to maintenance, repairs and pavii|g is 
essentially a tax or a special assessment levied 
the property of the appellee for local improve 
and is sought to be imposed because the appellee has 
property in the zone where the improvements are to 
be made. To call it a charge or an obligation does not 
change its essential character and attributes as d tax 
or a special assessment. It is a lien upon the appellee's 
property to the same extent as ordinary taxes. 

This question is well stated in United 1\y. & Elec. Co. 
v. Mayor, etc., Baltimore, 127 Md. 660, 96 Atl. 8S0, 
where the Court had under consideration an assess¬ 
ment made against the railway company for street 
paving under an ordinance similar to the one here in 
question, and held that the assessment could nbt be 
sustained either under said ordinance or the resdrved 
power in the company’s charter to alter or amend. 

In Bauman v. Ross, 167 U. S. 548, 42 L. Ed. 270, 
which is one of the leading special assessment cases 
that went up from the District of Columbia, the Court 
stated: 
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“If the Legislature in taxing lands benefited 
by a highway, or other public improvement, 
makes provisions for notice, by publication or 
otherwise, to each owner of land, and for hear¬ 
ing him, at some stage of the proceedings, upon 
the question what proportion of the tax shall be 
assessed upon his land, his property is not taken 
without due process of law.” Citing in support 
thereof: Davidson v. New Orleans, 96 U. S. 97: 
Spencer v. Merchant, 125 U. S. 345; Walston v. 
Xevin, 128 U. S. 578; Lent v. Tillson, 140 U. S. 
316; Paulsen v. Portland, 149 U. S. 30; Fall- 
brook Irrig. Dist. v. Bradley, 164 U. S. 112. 

In Wilkinson v. District of Columbia , 58 App. D. C. 
81. 24 Fed. (2d) 1007, where the Court had under con¬ 
sideration an Assessment for benefits made by a jury in 
a condemnation case for a street extension, the Court 
reviewed the foregoing opinion of the U. S. Supreme 
Court, and a number of the cases therein cited, and by 
its opinion held that notice was necessary and the prop¬ 
erty owner entitled to a hearing at some stage of the 
proceeding. 

The said provisions of the Acts of 1878 and 1904 re- 
ouirc some discretion. The Commissioners mav de- 

X % 

termine that some maintenance or repair is necessary 
to the bridge or a street improvement, but how that 
work will be done, the material to be used, and the 
amount of expense involved require some discretion 
upon which the appellee has a right, as a matter of law, 
to a notice and hearing, or an opportunity to be heard. 
With reference to discretion of this character, the 
Court of Appeals stated in Patrick v. Synith, supra: 
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4 'And in view of the fact that such a regula¬ 
tion necessarily imposes a substantial tax jipon 
a class of persons within the District, which may 
be diminished or increased at the discretion of 
the Commission, it is not to be presumed that 
such authority would be granted bv mere impli¬ 
cation in the act.” 

In all cases where discretionary powers to impoje an 
obligation upon citizens are conferred or delegated to a 
commission or commissioner, the Supreme Court has 
repeatedly held that a notice and hearing, or an op¬ 
portunity to be heard, are necessary to constitute due 
process of law, and that an order based upon a fiijding 
made without evidence, or upon a finding made upon 
evidence which clearly does not support it, is an arbi¬ 
trary act against which courts afford relief. 

In Chicago, MihcauJcee <& St. P. R. R. v. Minnesota, 
134 U. S. 41S, 33 L. Ed. 970, the Court stated: j 

"No hearing is provided, for, no summons or 
notice to the company before the Commission 
has found what it is to find and declared what it 
is to declare, no opportunity provided for the 
company to introduce witnesses before the Com¬ 
mission, in fact nothing which has the semblance 
of dne process of laic: and although in the pres¬ 
ent case, it appears that prior to 1 he decision 
of the Commission, the Company appeared be¬ 
fore it by its agent, and the Commission investi¬ 
gated the rate charged by the Company * # * 
yet it does not appear what the character of the 
investigation was, or how the result was arrived 
at.” 

i 

In Interstate Commerce Commission v. Louisville c£ 
W. R. R. Co., 227 U. S. 88, 57 L. Ed. 435, the Court 
stated: 
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“And if the government’s contention is cor¬ 
rect, it would mean that the Commission had the 
power possessed by no other officer, administra¬ 
tive body, or tribunal under our government. It 
would mean that, where rights depended upon 
facts , the Commission could disregard all rules 
of evidence, and capriciously make findings by 
administrative fiat. Such authority, however, 
beneficently exercised in one case, could be in¬ 
juriously exerted in another, is inconsistent with 
rational justice, and comes under the Constitu¬ 
tion’s condemnation of all arbitrary exercise of 
power. 

“In the comparatively few cases in which 
such questions have arisen, it has been distinctly 
recognized that administrative orders, quasi¬ 
judicial in character, are void if a hearing was 
denied; if that granted was inadequate or mani¬ 
festly unfair; if the finding was contrary to the 
indisputable character of the evidence.” (Cit¬ 
ing cases.) 

See also the following cases: Northern P. R. Co. v. 
Department of Public Works, 26S U. S. 39, 69 L. Ed. 
838; Louisville v. Nashville R. R. of Kentucky , 183 
V. S. 503, 46 L. Ed. 29S; Washington ex rel. Oregon 
R. R. <£ Nav. Co. v. Fairchild , 224 U. S. 510, 56 L. Ed. 
863; Missouri Pacific Ry. Co. v. Nebraska , 217 U. S. 
196, 54 L. Ed. 727; United States v. Neiv York Central 
R. R. Co., 263 U. S. 603, 68 L. Ed. 470; Ohio Utilities 
Co. v. Public Utilities Co., 267 U. S. 350, 69 L. Ed. 659; 
Wichita Railroad & L. Co. v. Public Utilities Comm ., 
260 U S. 48, 67 L. Ed. 124; Chicago, Milwaukee <£ St. 
Paul Ry. Co. v. Thompkins, 176 U. S. 167, 44 L. Ed. 
417. 


CONCLUSION. 

The appellee respectfully urges that the lower Cpurt 
was correct in all its findings of fact and conclusions 
of law, and because thereof it follows that the Decree 
herein should be affirmed. 

Respectfully submitted, 

S. R. Bowen, | 

H. W. Kelly, j 

Attorneys for Appellee. 


E. D. Detwiler, 

Of Counsel. 



